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BEFORE THE 
WASHINGTON METROPOLITAN AREA 


TRANSIT COMMISSION 


In the matter of 


) 

) 
IRA F. GADD, ) Docket No. 

) 

) 


d.b.a. Columbia Sightseeing Co. 


I. 

This is an application of Ira F. Gadd, a sole proprietor, doing 
business as Columbia Sightseeing Co., whose Saicess address is 
2509 Arlington Boulevard, Arlington 1, Virginia. 

I. 

The applicant is represented by Eugene T. Liipfert, 801 National 
Grange Building, 1616 H Street, N.W., Washington é, D.C., and all 
notices and correspondence in connection with the application should be 
addressed to him at that address. 

Il. 

Pursuant to Section 4 of Article XII of Title II of the Washington 
Metropolitan Area Transit Regulation Compact, rere seeks a certi- 
ficate of public convenience and necessity authorizing it to operate as a 
common carrier by motor vehicle over irregular routes in the trans- 


portation of passengers and their baggage in sightseeing and charter 
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operations, between points and places in the "Metropolitan District" 
as defined in Section 51-10 of the Regulations of the Washington Metro- 
politan Area Transit Commission. 
IV. 
Ira F. Gadd has personally been engaged in the sightseeing 
business within the Metropolitan District for a period of 27 years, 
and has operated under the trade name Columbia Sightseeing Co. since 


1958. 


On July 13, 1960 Ira F. Gadd T/A Columbia Sightseeing Co. 


was issued certificates of public convenience and necessity No. S-8 
and S-9 by the State Corporation Commission of Virginia, authorizing 
certain sightseeing operations from Alexandria and Falls Church, Vir- 
ginia, including authority to operate to and from the Virginia-District 
of Columbia border on Columbia Island. On October 31, 1960 Ira F. 
Gadd, T/A Columbia Sightseeing Co. was issued certificates of public 
convenience and necessity Nos. S-14, S-15, S-16 and S-17 by the State 
Corporation Commission of Virginia authorizing sightseeing operations 
from a number of points in Arlington over routes which reach the 
Virginia-District of Columbia borderline on Columbia Island. Copies 


of these certificates are attached to this application as Exhibit A thereof. 


Mec 


Prior to March 8, 1961, the operations of Columbia Sightseeing 
Co. were conducted in limousines having a capacity of 8 passengers or 
less. On March 8, 1961 Columbia Sightseeing Co. purchased a Chevro- 
let Greenbriar wagon which was subsequently modified to accommodate 
1l passengers, and in June 1961 acquired an additional Chevrolet wagon 
which was similarly modified. Columbia Sightseeing Co. thereafter 
operated both of these vehicles in the performance of sightseeing opera- 


tions between Virginia points in the Metropolitan District, on the one 


hand and points in the District of Columbia on the other hand. It has 


timely filed an application for grandfather authority to continue its 
sightseeing and charter operations. 

Since the time of the inauguration of its er with the two 
modified Chevrolet Greenbriars referred to above, Columbia Sight- 
seeing Co. has continued to provide sightseeing service on an individual 
ticket basis between a number of Virginia motels located in the Metro- 
politan District, on the one hand and points in the District of Columbia, 
on the other hand. On March 16, 1963, it acquired two Mercedes Benz 
buses, and has continued since that date to operate those buses in the 
performance of a similar sightseeing service. On and'after March 22, 
1961 it has also on occasions provided equipment for charter service to 


groups and parties. 


Columbia Sightseeing Co. files this application for two reasons. 


First, the patronage accorded its service since the inauguration in ve- 


hicles exceeding 8-passenger capacity has indicated a need for the con- 


tinuation of this service, and as a precautionary measure, Columbia 
Sightseeing Co. desires to introduce evidence of public convenience and 
necessity in the event its grandfather application should be limited or 
denied. Second, it desires to introduce evidence of public convenience 
and necessity for the extension of its service territorially beyond the 
points where its grandfather operations were conducted. It believes 
that the issues involved in this application and in its grandfather appli- 
cation overlap and that the public interest would best be served by con- 
solidating this application for hearing with its grandfather application, 
and it so prays the Commission. 

Vv. 

The proposed operation will be conducted on a year-round basis 
and will be operated on a daily, non-scheduled basis according to the 
varying public demands for service. It proposes to provide a service 
whereby sightseeing passengers will be picked up at individual motels or 
hotels on call, provided a conducted sightseeing tour at Virginia and Dis- 
trict of Columbia points within the Metropolitan District, and returned 
to their motels or hotels at the conclusion of the tour. It is not possible 
to provide a meaningful time schedule for the proposed sightseeing opera- 


tions or for charter operations. 


VI. 
The applicant will perform the service in two 1963 air condi- 
tioned Mercedes Benz buses, equipped with public address systems. 
vil. 
A balance sheet of Ira F. Gadd, doing business'as Columbia 
Sightseeing Co., is attached to this application as Exhibit B thereof. 


vu. 


The tariff containing the rates, fares and charges presently 


on file with the Commission is attached to this application as Exhibit 
C, and reflects the proposed rates, fares and charges which would be 
applicable to the proposed service. 
Ix. 
Applicant proposes to present approximately five witnesses at 
the hearing, and anticipates that their direct dtamiiaiion would require 


approximately three hours. 


Wherefore, Ira F. Gadd, doing business as Columbia Sightseeing 
Co., prays the Commission to issue to him a certificate of public con- 
venience and necessity authorizing the operations proposed. 
Respectfully submitted, 
/s/ Eugene T. taiptert 
Attorney for 


Ira F. Gadd, d.b.a. 
Columbia Sightseeing Co. 
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VERIFICATION 
Ira F. Gadd, being duly sworn on oath says that he is a sole 
proprietor, doing business as Columbia Sightseeing Co., and as such 
is qualified to file and verify this application; that he has examined the 
statements set forth in said application; and that the same are true and 
correct to the best of his knowledge, information and belief. 


/s/ Ira F. Gadd 


Subscribed and sworn to before me, a Notary Public in and for the Dis- 


trict of Columbia this 8th day of August,1963. 


/s/ Andrew T. Pepsin 


My commission expires May 14, 1967. 


Certificate 


Certificate 


Certificate 


Certificate 


Certificate 


Certificate 


of Public 


of Public 


of Public 


of Public 


of Public 


of Public 


EXHIBIT A 


Convenience 
Convenience 
Convenience 
Convenience 
Convenience 


Convenience 


and Necessity No. 


and Necessity No. 


and Necessity No. 
and Necessity No. 
and Necessity No. 


and Necessity No. 


ae 


-OF Vil, 


STATE CORPORATION COMMISSION 
CERTIFICATE 
Or 
PUBLIC CONVENIENCE AND NECESSITY 
NUMBER_S-8 


ADD 
LINGTON, VIRGINIA 
H bray authorized to furnish —SIGHT-SEBING 
» by means of motor propelled vebicles between: 
PLACES MENTIONED AND OVER ROUTES 
DESCRIBED IN APPENDIX A ATTACHED TO 
AND MADE A PART OF THIS CERTIFICATE 


m accordance with Time Schedules and Tariffs of rates or fares and charges on file with the Commels- 
, and subject to conditions and limitations noted’ bslow: 


ONDITIONS: 


id 
motor vebicles operated under and i virtue and authority of this Certificate must be operated 


accordance with Chapter 12.3 Title 56, Code of Virginia, and applicable rules end regulations 
pf the State Corporation Commission, ; 


ATIONS: 


at Richmond, arene arrears 19.69_. 
STATE CORPORATION COMMISSION 


») Like) | 


Ce 


‘COMMONWEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 
RICHMOND 


APPENDIX A 


Description of routes - Case No. 14827 - Certificate No. S-8 


From the City of Alexandria following Koute 1 
to the Hochambeau Memorial Bridge, proceeding over | 
the George Washington Parkway to the Statue of Iwo 
Jima, touring Arlington National Cemetery, including 
Lee's Mansion, Tomb of the Unknown Soldier, Ampitheater, 
and other points, proceeding over the Arlington Ridge . 
Road, passing the Pentagon Building, ssneety Route 
350 to xoute 1, proceeding over Route 1 to Alexandria, 
touring Alexandria, leaving Alexandria on the George 
Washington Parkway to Mt. Vernon, returning to the City 
of Alexandria over the George Washington Parkwey. j 


i 
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‘STATE CORPORATION COMMISSION 
CERTIFICATE 
Or 
PUBLIC CONVENIENCE AND NECESSITY 


NUMBER_S-2. 


LINGTON, VIRGINIA 


b bereby authorized to furnish —SIGHT=SBBING 
ice, » by means of motor propelled vebicles between: 


PLACES MENTIONED AND OVER HOUTES 
DESCRIBED IN APPENDIX A ATTACHED TO 


* AND MADE A PART OF THIS CERTIFICATE 


in accordance with Time Schedules and Tariffs of rates or fares and cherges on.file with the Comes 
sion, and subject to condstions and limitations noted below 


ONDITIONS: 


All motor vebicles operated under and by virtue and authority of this Certificate must be operated 
is accordance with Chapter 12.3. Title 56, Code of Virginia, end applicable rules and regulations 


STATE CORPORATION COMMISSION 


Commissioner 
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©. Y—30-9-39-—1086-—( Thich) 


COMMONWEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 
RICHMOND. 


APPENDIX A. 


Description of routes - Case No. 14826 - Certificate No. S-9. 


From the City of Falls Church over Route 50 
to the Statue of Iwo Jima, touring Arlington 
National Cemetery, including Lee's Mansion, Tomb of 
the Unknown Soldier, Ampitheater, and other points, 
proceeding over Ariington Ridge nxoad, passing the 
Pentagon duilding, crossing Route 1 and Koute 350 
at the Rochambeau Bridge, entering George Washington 
Parkway, proceeding over the George Washington Parkway 
to Alexandria, from Alexandria over the George 
Washington Parkway to Mt. Vernon, returning to 
Alexandria over the George Washington Parkway, touring 
Alexandria, proceeding from the City of Alexandria to 
the City of Falls Church over Route 7. 


STATE CORPORATION COMMISSION 
CERTIFICATE 
; or 
PUBLIC CONVENIENCE AND NECESSITY 
NuMBER S714 


IRA F. GADD, T/A COLUMBIA SIGHTSEEING CO. en ae 


PLACES MENTIONED AND OVER ROUTES 
DESCRIBED IN APPENDIX A ATTACHED TO ° 
AND MADE A. PART OF THIS CERTIFICATE 


my crores Gab Timhe Scbeleies aed Taig 6h peers 0 Lerek aed charges: ow We wy ne Commer: 
isiom, and subject to conditions and limitetions noted below: 


All motor vebicles operated under and by virtue and authority of sis Cortificate mast be operated 
in accordance with Chepter 12,3 Title 56, Code of Virginia, and epplicable rules and regulations 


COMMONWEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 
RICHMOND 


APPENDIX A 


Description of routes = Case No. 14952 - Certificate No. Sel4 


: From the South Gate Motor Hotel and the | 
Holiday Inn, intersection of Routes 350 and 
120, Arlington, thence over Route 350 to the 
Rochambeau Bridge, thence over the George 
Washington Parkway past Arlington Memorial 
Bridge to Route 50, proceeding over route 50 
to Statue of Iwo Jima and Arlincton National 
Cemetery, touring Arlington National Cemetery, 
leaving Arlington National Cemetery over 
Arlington Ridge Road, passing Pentagon Building, 
proceeding over Route 350 to Rochambeau Bridge 

‘ and thence over George Washington Parkway to ~ 
‘Alexandria, leaving Alexandria over George 
Washington Parkway to Mount Vernon, returning to 
Alexandria over George Washington Parkway, touring 
Alexandria, leaving Alexandria over we Washington © 
Parkway to Route 350, thence over Route 350 to the 
motels, 


MON ee = : Mea 
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STATE CORPORATION COMMISSION 
CERTIFICATE 
Or 
PUBLIC CONVENIENCE AND NECESSITY 
NUMBER_S715____ 


IRA F. GADD, T/A COLUMBIA SIGHTSEEING CC. 

ARLINGICN, VIRGINIA 
bereby authorized to furnish _____SIGHT*SEEING 
ice, by means of motor propelled vebicles between: 


PLACES MENTIONED AND OVER ROUTES 
DESCRIBED IN APPENDIX A ATTACHED TO 
AND MADE A PART OF THIS CERTIFICATE 


p accordance with Time Schedules and Tariffs of rates or fares and ate on file with the Commis- 
, and subject to conditions and limitations noted below: . 


ONDITIONS: 
motor vebicles operated under and by virtue and authority of this Certificate must be operated 


me accordance with Chapter 12 Title 56, Code of Virginia, and applicable rules and regulations 
the State Corporation Commission. 


IMITATIONS: 


STATE CORPORATION eee 
By | 


at Richmond, Ve. __ OCTOBER. 31, 19 6Q_ | 
| 
Comment’ | 
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TH OF VIRGINIA 
STATE CORPORATION COMMISSION 
RICHMOND 


APPENDIX 4 
Description of routes - Case No. 14953 = Certificate No. S-15 


From Arva Motor Hotel, Arlington, on Route 50, 
thence over Route SO to Motel 50, thence over Route 
50 to the Iwo Jima Motor Hotel, thence over Route 50 

. to the Statue of Iwo Jima and Arlington National 
Cemetery, leaving Arlington National cemetery over 
Arlington Ridge Road, passing the Pentagon Building, ~ 
crossing Route 1 and Route 350 at the Rochambeau 
Bridge, entering George Washington Parkway, thence. 
over George Washington Parkway to Alexandria, from 
Alexandria over the George Washington Parkway to 
Mount Vernon, returning to Alexandria over the George 
Washington Parkway, touring Alexandria, proceeding to 
Route 50 over the George Washington Parkway, returning 
to the motels. . 


1A 


STATE CORPORATION COMMISSION 
CERTIFICATE 
oF , 
PUBLIC CONVENIENCE AND NECESSITY 
NUMBER S210 


IRA F, GADD, T/A COLUMBIA SIGHTSEEING CO 
ARLINGTON, VIRGINIA 
ts hereby authorized to furnish SIGHT-SEEING 
service, by means of motor propelled vebicles between: 
PLACES MENTICNED AND OVER ROUTES 
DESCRIBED IN APPENDIX A ATTACHED TO 
AND MADE A PART OF THIS CERTIFICATE 


in accordance with Time Schedules and Tariffs of rates or fares and charges on file with the Commis- 
ion, and subject to conditions end limitations noted below: , 


CONDITIONS: 


All motor vebicles operated under ond by virtue end authority of this Certificate must be operated 
‘$x accordance with Chapter 12° Title 56, Code of Virginia, and applicable rales and regulations 
of she State Corporation Commission. 


4 


LIMITATIONS: 


eed ee er ge 


‘Description of routes. - Case No. 14954 - Certificate S-16 


From Arlington Motor Court, Route 1, Arlington, 

Va., thence over Route 1 to the Arcadia Motor Hotel, © 
thence over Route 1 to Colonial Motel, thence over 
Route 1 to the Airport Motel, thence over Route 1 to > 
the Ainsworth Motel, thence over Route 1 to the 

- Merrimac Motel, thence Route 1 to Pentagon Motel, thence 
Route 1 to Marriott Motor Hotel, iscbeagehe Rochambeau Bridge, 
thence over George Washington Parkway passing Arlington 
Memorial Bridge, proceeding to Statue of Iwo Jims and 
Arlington National Cemetery, passing Pentagon Building 
enroute to Jefferson Davis Highway Route 1, thence over 
Route 1 to Alexandria: Proceeding over George Washington 
Parkway to Mount Vernon, leaving Mount Vernon via George 
Washington Parkway to Alexandria, touring Alexandria and 
returning to motels on Route.l. 
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STATE CORPORATION COMMISSION 
CERTIFICATE 
« or : 
PUBLIC CONVENIENCE AND NECESSITY 
NUMBER S217” 
1IRA_F. GADD, T/A COLUMBIA SIGHTSEEING ©O. 
ARLI UN VIRGINIA 
bereby authorized to furnish SIGHTSEEING 


ervice, 4 means of motor propelled vebicles between: 


PLACES MENTIONED AND OVER ROUTES 
DESCRIBED IN APPENDIX A ATTACHED TO 
AND MADE .A PART OF THIS CERTIFICATE 


m accordance with Time Schedules and Tariffs of rates or fares and charges on file with the Commis- 
, and subject to condisions and limitations noted below: 


ONDIT. TONS: 


as cles pcrased eae ead pot tes ae authority of this Certificate must be operated 
accordance with Chapter 12 - Title 56, Code of Virginia, end applicable rules end regulations 
of the State Corporation Commission. 


EMIT ATIONS: 


sed at Richmond, Ve._____ OCTOBER 31, 1960 __ 
. STATE CORPORATION COMMISSION 


ta A 18 


Description of routes = Case No. 14955 - Certificate S-17 © 


td 


From Marriott Motor Hotel, Arlington, Va., 

‘Routes 29 and 211, thence over George 

Washington Parkway to Route 50 and the Statue 

of Iwo Jima and Arlington National Cemetery, 

from Arlington National Cemetery over Arlington 
Ridge Road to Jefferson Davis Highway to Route 
350, proceeding on Route 350 to Rochambeau Bridge 
and thence over George Washington Parkway to 
Alexandria, leaving ‘Alexandria via George Washing- 
ton Parkway to Mount Vernon, returning to Alexandria . 
.via George Washington Parkway, touring Alexandria, 
leaving Alexandria via George arores Malt Parkway 
and returning to Marriott Motor Hotel. 


EXHIBIT B 


COLUMBIA SIGHTSEEING CO. 
2509 Arlington Boulevard 
Arlington 1, Virginia 


Ira F. Gadd, President JAckson 5-1554 


FINANCIAL STATEMENT 


Duplex apartment S.E. Washington Equity $12, 000. 00 
Lot, Florida 
2-G.M.C. 12 passenger busses 
2 - Mercedes Busses - 17 passenger 13,000.00 
Cash - American Security & Trust Co. 2,300.00 


Liens on busses Aer 7,000.00 


July 25, 1963 


EXHIBIT C 


WMATC Tariff No. 1 


COLUMBIA SIGHTSEEING CO. 


SIGHTSEEING TARIFF NO. 1 
Naming 
Fares and Charges 
FOR 
SIGHTSEEING OPERATIONS 
WITH 
RULES AND REGULATIONS GOVERNING SAME 
BETWEEN 
POINTS AND PLACES WITHIN 
THE 


METROPOLITAN ZONE 


(As defined in Rule 1, herein) 


ISSUED: NOVEMBER 19, 1962 EFFECTIVE: JULY 30, 1963 


ISSUED BY: 


IRA GADD, OWNER & OPERATOR | 
2509 Arlington Blvd. 
Arlington 1, Virginia 


EXHIBIT C (Page 2) 
RULES AND REGULATIONS 
APPLICATION OF TARIFF 
Fares and charges shown herein apply for the transportation 
of passengers over irregular routes within the Metropolitan 
District as defined below: 


METROPOLITAN DISTRICT as used herein means the Wash- 
ington Metropolitan Area Transit District which embraces 
the District of Columbia, the cities of Alexandria and Falls 
Church, the counties of Arlington and Fairfax, and political 
subdivisions of the State of Virginia located within those 
counties and the counties of Montgomery and Prince Georges 
in the State of Maryland and political subdivisions of the State 
of Maryland located within said counties. 
(a) Children under five (5) years of age, when accompanied 
by an adult and not occupying a seat to the exclusion of 
a paying passenger, will be carried free. 


(b) Children between the ages of five (5) and eleven (11) 
years, when accompanied by an adult passenger, will 
be carried at one-half (1/2) the fares and charges shown 
in this tariff. 


BAGGAGE 
Baggage will not be checked. 
LOSS OF TICKETS 


The carrier will not be responsible for lost or stolen fare 
tickets and they will not be replaced, refunded or redeemed. 
REDEMPTION OF TICKETS 
The purchase price of fare tickets will be refunded to the 
original purchaser upon demand only when no portion of the 
trip has been made. 
TOUR DEPARTURE OR ARRIVAL TIME 
The carrier will not be liable for delays caused by condi- 
tions beyond its control and does not guarantee departure or 
arrivai at any exact time. 
SPECIAL SERVICES 
All-expense payments for tours may be arranged to include 
special services and costs such as entrance fees, guides, 
lectures, hotel or motel accommodations, meals, boat 
trips, reservations and tickets for theaters, recitals, sports 
events, or other special services - all in addition to fares 


and charges named in this tariff. 


THIS SPACE LEFT BLANK INTENTIONALLY 


EXHIBIT C (Page 3) 
TABLE OF FARES AND CHARGES 


TABLE OF FARES FOR SPECIFIC TOURS 
Fares in Points of Interest Covered in Special 
Dollars & Tours Provisions 
Cents per| (For explanation of numbers ~ 
Passenge see Point index, Page 5 herein) 


Tour interior of Nos. 1 through | Fees included; 

6; Tour Nos. 77, 78,81, 82, 83, Time out for 

101; View points of interest en- lunch 

route. (Tour time approximately 

8 hours.) 

Tour interior of Nos. 1 through | Fees included; 

5; Tour Nos. 77, 78, 81, 82, 83; Time out for 

View points of interest enroute. lunch 

(Tour time approximately 6-1/2 

hours. ) 

Tour interior of Nos. 1 through | Fees included. 

5; View points of interest en- 

route. (Tour time approximately 

4 hours.) 

Tour interior of Nos. 1 through | Fees included. 

4; Tour Nos. 77, 78,81, 82,110. Time out for 

(Tour time approximately 8-1/2 lunch 

hours.) 

Tour interior of Nos. 3, through| Fees included. 

6; Tour Nos. 77, 78, 81, 82, 83, Time out for 

101; (Tour time approximately lunch 

6-1/2 hours.) 

Tour interior of Nos. 3 through | Fees included. 

6. Tour Nos. 77, 78, 81, 82, 83. 

(Tour time approximately 5 hours.) 

Tour interior of Nos. 77, 78,81, 

82,83. (Tour time approximatel 

2 hours. ) 

Tour Washington, D.C. (upper -| Fees included. 

portion only). Arlington National 

Cemetery, Alexandria, Va.;: 

Mount Vernon, Va. (Tour time 

approximately 3-1/2 hours. ) 

Tour Arlington National Ceme- 

tery, Mt. Vernon; Alexandria, 

Va. (Tour time approximately 

3 hours. ) 

Tour Washington illuminated: This tour con- 

points of interest at night. ducted during 

(Tour time approximately 2 | June through 

hours.) August; Con- 
ducted only for 
4 or more pas- 
sengers. 


EXHIBIT C (Page 4) 


TABLE OF FARES AND CHARGES 


TABLE OF CHARGES FOR CHARTER OPERATIONS 


Charges in Dollars and Cents Per Hour For Use of: 


$10.50 12 passenger vehicle 
$12.00 17 passenger vehicle 


THIS SPACE LEFT BLANK INTENTIONALLY 


The Point Index attached hereto is for use in connection with TABLE No. 1 
(TABLE FOF FARES FOR SPECIFIC TOURS). Substitution of one point of 
interest for another point of interest may be made when necessary. 


INTERIOR OF GOVERNMENT BUILDINGS 


BUREAU OF ENGRAVING AND PRINTING (see money made) 
or NATIONAL HISTORY BUILDING 
SMITHSONIAN INSTITUTE (National Museum) | 

UNITED STATES CAPITOL (see Congress when in session) 
WHITE HOUSE (when open) 

U.S. SUPREME COURT 


BEAUTIFUL WASHINGTON 


NATIONAL ARCHIVES (see original Constitution and Declaration 
of Independence). 

National Gallery of Art 

Library of Congress 
Pan American Union (Hdqrs. for 21 American Republics) 
National History Building 
Botanical Gardens Building 

Sidewalk Cafe 

New U.S. Court Building 

Andrew Mellon Memorial Fountain 

Peace Monument (Civil War) 

Federal Triangle (12 Government Buildings) 

Apex Building (Federal Trades Commission) 
Department of Labor 

Post Office Department (office of the Postmaster) 
Bureau of Internal Revenue 

Department of Commerce 

Replica of Our Liberty Bell 

Court of Neptune 

Freer Gallery of Art 

Municipal Building (D.C. City Hall) 

Pennsylvania Avenue (The Avenue of Parades) 
Alexander Hamilton Statue 
General Grant (world's second highest equestrian) 
Washington Monument (worlds highest masonry structure) 
U. S. Treasury 

The Blair House 

Daughters of American Revolution (Hdqrs. ) 

Old State and War Building (Monstrosity of D.C.) 
Department of Agriculture 

American Red Cross National Headquarters 
Federal Court of Claims 

Memorial to First Division 

Jefferson Memorial 


Points of Interest (Continued) 


39. General Sherman Equestrian 
40. Constitution and Continental Halls 
41. Corcoran Gallery of Art 
42. Second Division Memorial 
43. Andrew Jackson Statue (7th President, hero of New Orleans) 
44, Executive Office of the President 
45. Tidal Basin (Japanese Cherry Trees) 
46. Veterans Administration (Headquarters) 
47. Lafayette Park (Five Revolutionary War Heroe's Statues) 
48. Lock Keepers House (built 1835) 
49. General Lafayette and Compatriot 
50. St. John's Episcopal (Church of the President) 
51. Dolly Madison Home 
52. General Kosciusko (famed Polish General) 
53. National Geographic Society 
54. Ashburton House (Canadian Border negotiated) 
55. R.F.C. Building (Reconstruction Finance Corp.) 
56. Embassy of the Soviet Union 
57. EMBASSIES OR CHANCERIES OF FOREIGN NATIONS 
58. Canadian Embassy and Chancery (included) 
59. AFL and CIO Labor Headquarters (mural of gold) 
Chamber of Commerce (National) 
61. General Von Steuben (Aide to George Washington) 
62. American Chemical Society 
63. National Christian Science 
64. Scott Circle (General Winfield Scott Equestrian) 
Brookings Institute 
American Chemical Society 
67. National Rifle Association of America 
Daniel Webster (famous orator) 
National Educational Association (Headquarters) 
American Association for the Advancement of Science 
Dupont Circle 
Walsh Mansion 
Titanic Memorial 
Dupont Circle 
Society of Cincinnati (America's Second oldest) 
Beautiful Rock Creek Park 
LINCOLN MEMORIAL (stop to see famous statue) 


ARLINGTON NATIONAL CEMETERY 


IwWO JIMA STATUE (Marine Memorial) 

Plantation of Martha Washington's Son 

Robert E. Lee Mansion (1831 to 1861) 

TOMB OF UNKNOWN SOLDIER, WORLD WAR I, Il and KOREA 
SEE THE CHANGING OF THE GUARD 


JA-26 


Points of Interest (Continued) 


83. 
84. 
85. 
86. 
87. 
88. 
89. 
90. 
91. 
92. 
93. 
94. 
95. 
96. 
97. 
98. 
99. 
100. 
101. 


102, 


MEMORIAL AMPHITHEATRE 

Grave of President Howard Taft 

Civil War Tomb of 2,111 Unknown Soldiers 

Temple of Fame (honoring those buried elsewhere) 
Area, Emblem and Sculptured Nurse (Edith Carvell) 
The Rough Riders of Theodore Roosevelt 

Confederate Memorial 

Mast of the Battleship Maine 

Confederate Memorial 

Grave of General McArthur's Parents 

Spanish American War Memorial 

General Pershing Grave 

Robert Todd Lincoln (son of Abraham Lincoln) 
General Phil Kearney (one armed cavalry commandes) 
World War I and World War II Section 

General Dobleday (founder of Baseball) 

Old Memorial Amphitheatre 

Pentagon Building (world's largest office building) 
FEDERAL BUREAU OF INVESTIGATION (guided tour) showing 
instruments used in crime detection, weapons, finger printing, 
and a special agent gives actual firing exhibit. | 
National Airport 


ALEXANDRIA, VA. 


Christ Church (built 1773) 

John Fendall House (Home of John L. Lewis) 
Gabsys Tavern (built 1752-1792) 

Home of Henry Lee (father of Robert E. Lee) 
Alexandria Academy (first free school in Virginia) 
George Washington Masonic Memorial Temple 


MT. VERNON 


WALK THRU THE MANSION, STABLE AND MUSEUM 
ONE WAY OR TWO WAYS BY BOAT: APRIL-SEPT. 


ae 
VY 


BEFORE THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 
. WASHINGTON, D. C..- 


PROPOSED REPORT 


IN THE MATTER OF; Served February 18, 1964 


Application of Ira F. Gadd, 
d/b/a Columbia Sightseeing 
Company, for a Certificate 
of Public Convenience and 
Necessity (Grandfather), 


Application No. 56 


Application of Ira F. Gadd, 
d/b/a Columbia Sightseeing 
Company, for a Certificate 
of Public Convenience and 
Necessity. 


Application No. 256 


SS ee ee te ee 


Docket No. 49 


APPEARANCES : 
EUGENE T. LIIPFERT, Attorney for applicant. 


MANUEL J. DAVIS, Attorney for W. V & M. Coach 
Company, protestant. 


S. HARRISON KAHN, Attorney for The Gray Line, Inc., 
Diamond Tours, Inc., and A. B. & W. Transit Company, 
protestants. 


HAROLD SMITH, Attorney for D. C. Transit System, Inc., 
protestant. 


GREEN B. BOHON, d/b/a History Tours, pro se, 
_ intervenor. 


Before! Russell W. Cunningham, General Counsel, Washington 
Metropolitan Area Transit Commission, presiding officer. 


Pursuant to Section 4(a), Article XII, of the Washington 
Metropolitan Area Transit Regulation Compact ("Compact"), Ira F. Gadd, 
« d/b/a Columbia Sightseeing Company. ("Gadd" or “applicant"), seasonably 
filed an application for a "grandfather" certificate to authorize the 
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transportation allegedly engaged in on March 22, 1961, the effective 
date of the Compact. The application seeks authority to transport 
passengers for hire in sightseeing and charter operations between 
points and places within the Metropolitan District. The application 
was protested. Subsequently, the parties met for informal conferences 
in an attempt to resolve.the issues. Upon failure of the parties to 
agree, the Commission ordered the matter to formal hearing. 


Subsequently, the applicant filed an application for a cer- 
tificate of public convenience and necessity, which basically dupli- 
cates the authority sought in the grandfather application. Protests 
were also tendered to this application as hereinbefore shown. Gadd 
also requested a consolidated record, which was granted. 


Public notice of the two applications was provided... 


Two days of hearings were held and the transcript of the 
record comprised 472 pages. Seven exhibits were proffered by the 
applicant and recieved into evidence. Protestants Gray Line and 
D. C. Transit System, Inc., ("Transit") submitted one exhibit each. 
The applicant and four other witnesses testified in behalf of the 
applications, while nine witnesses testified in opposition thereto. 


At the conclusion of the hearing, the applicant orally 

moved that the-presiding officer issue a proposed report and that the 
Commission waive that portion of its Rule 25-02 which requires such 

a motion to be in writing. All parties waived any objections to the 
motion. The final procedural matter arose after the hearing when the . 
Gray Line, Diamond Tours, and A. B. & W. Transit Company filed a peti- 
tion for separation of these two applications for decisional purposes. 
The Commission granted the motion for a proposed report and denied 

the petition for separation, by Order No. 338, issued January 16, 1964. 


The applicant has been in the sightseeing industry in the 
Metropolitan District for nearly twenty years, initially in an indivi- 
dual capacity, operating limousines. In 1951, he filed an application 
for bus authority with the Interstate Commerce Commission, which was 
denied. Then, in 1953, he sold his operation to the Gray Line. and 
joined that organization as an employee. In 1957, Gadd left that em- 
ployment and returned to an individual operation. ‘The record shows 
that he operated two seven-passenger limousines on and before March 22, 
1961, doing business.as Columbia Tours. He operated his sightseeing 
business from an office in his home in Arlington, Virginia. This 
operation parallels exactly the operations of more than 100 other - 
individuals here in the Metropolitan District and which have previously 
been classified by the Commission.as being bona fide taxicab operations. 
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This transportation in the pre-Compact days was exempt from 
the Interstate Commerce Act (Section 203(b)(2)) certificate require- 
“ments. ‘ } ¥ 

In July and October of 1960, Gadd received several certifi- 
cates of public convenience and necessity from the State Corporation 
Commission of the Commonwealth of Virginia authorizing him to furnish 
sightseeing service in the Northern Virginia area. These certificates 
were unrestricted insofar as the size of the vehicle used to furnish 
the transportation, but specified the places between which, and the 
routes over which, he could operate. 


On March 8, 1961, Gadd purchased a Chevrolet Greenbrier. 
After acquiring this vehicle, Gadd took it to a body works company 
to have the vehicle converted into a sightseeing vehicle. Another 
seat was added and the roof cut in half and raised and glass put 
around the sides. After modification, this vehicle would accommodate 
eleven passengers and the driver. On March 22, 1961, the Compact — 
became effective. In the’ middle of May, 1961, conversion was con- 
cluded and the vehicle was put in operation. Gadd testified that the 
vehicle was originally licensed in Virginia during the month of May | 
and presented a registration card to show that the vehicle was licensed 
in the District of Columbia on June 2, 1961. Thereafter, Gadd pur- 
chased another Greenbrier and at the time of the hearing owned two 
seventeen-passenger Mercedes buses, which were purchased in March, 
1963. 


Two questions are predominant in this proceeding; (1) What 
transportation was Gedd bona fide engaged in on March 22, 1961? 
(2) Does the public convenience and necessity require the authoriza- 
tion of any of the transportation sought by applicant? 


The exeminer ruled that only that evidence related to 

March 22, 1961, or before would be considered by the Commission to 
prove or disprove what transportation was engaged in on the critical 
date. We are of the opinion that, as of March 22, 1961, the applicant 
was bona fide engaged solely in a taxicab operation as defined in 
Section 2(d)* of the Compact and that such operations are not entitled 
to a certificate of public convenience and necessity under the Section 
4(a) "grandfather" provisions of the Compact. Thus the Commission's 
jurisdiction over Gadd's operation as of March 22, 1961, extended 
only to rates and insurance of taxicab operations between the signa- 
tories. On the other hand, Gadd is thus, as he was, restricted to 
taxicab operations in vehicles having a designed seating capacity of 
eight passengers or less, excluding the driver, insofar as related to 


1 The subsequent, amendment of Section l(c) thus has no effect on these 
findings. ; eat 
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the grandfather application. As Gadd did not place a bus in operation 
until approximately two months after the effective date it cannot be 
found that he was “engaged” in bus operations on March 22, 1961. 


The Compact further provides that "pending the determination 
of any such application, the continuance of such operation shall be 
lawful", (Section 4(a)). Since he had sought bus authority in his 
grandfather application, Gadd operated the Greenbrier and/or Mercedes 
buses. Possibly anticipating that all or part of his grandfather 
application might be denied, Gadd filed an application for a certifi- 
cate of public convenience and necessity, seeking generally the same 
authority sought in the grandfather application. 


' Gadd's method of operation in bus-size vehicles remains 
generally what it was when he was using limousine vehicles. 


Gadd gave extensive testimony concerning the type of service 
he was providing, particularly during 1963. This testimony was ob- 
‘jected to by the protestants on the theory that Gadd's operation 
prior to the effective date was that of a taxicab and that he arbi- 
trarily and unlawfully employed the use of bus-size vehicles. Their 
argument is that since he did not utilize buses prior to the effective 
date, the use of such vehicles subsequently was unlawful and not that 
type of operation contemplated by Section 4(a) permitting the contin- 
uance of operations under a pending grandfather application. There- 
fore, Gadd should be prohibited from putting into evidence any testi- 
mony or exhibits that arose out of the alleged unlawful! operations to 
prove public convenience and necessity. 


On the other hand, Gadd contends that it would have been 
lawful for him to utilize bus-size vehicles under the pre-Compact 
law which, under the Interstate Commerce Act, permitted interstate 
commercial zone transportation where the operator held a corres- 
ponding intrastate authority over the entire route of the transporta- 
tion to be performed. Gadd further argues that the purchase of a bus 
prior to the effective day with the intent to put it to use qualified 
him to file for bus authority under the "grandfather" provisions of 
the Compact, and operate pending determination of that application. 
He went on to argue that even though this theory may not have been | 
legally correct, that it was done in good faith and, therefore, that 
the bus transportation that subsequently followed was performed in 
good faith and, if not considered by the Commission in determining 
his grandfather application, should be permitted to be utilized in 
the public convenience and necessity determination. 


Protestants counter by arguing that the Virginia authority 
was limited to round-trip, with pick-ups only at designated motels, 
and could not be tacked to unrestricted District of Columbia 


operations and, therefore, since not “corresponding” intrastate 
operations, could not qualify under the commercial zone exemption 
of the Interstate Commerce Act, and that Gadd should have known 
this. Further, that he did not originate the service prior to the 
effective date of the Compact and the institution of such service 

_ after the Compact became effective was illegal and done in bad faith. 


The significance of the argument lies in determining the 
admissibility of the evidence relating to the prior operations and 
the key unlocking this answer, legally. speaking, is found by 
deciding whether Gadd began the bus service in good. faith. If he 
did, then it appears that the Commission should admit the evidence 
because, connected with other evidence, it clearly indicates whether 
or not there'is a need for the service. If done in bad faith, then . 
the profferer of the then illegally contrived evidence should not © 
be permitted to benefit, especially where the public interest can 
be otherwise accomodated. 


It\is not necessary to determine whether the two intra- 
state operations were :"corresponding" and/or whether they could be 
tacked to qualify under the Interstate Commerce Act commercial zone 
exemption. A man in Gadd's position, possessing no legal training, 
could certainly bona fide believe that he was in a legal position 
to render the transportation he ultimately began. It should be noted 
that Gadd's movements were open and undisguised, in his own, clearly- 
identified, vehicles. The Commission finds that Gadd began the bus 
service in good faith and will consider the prior operations in 
determining the public convenience and necessity. 


A discussion of the proof offered by the applicant falls 
into two categories: 


(a) Prior Operations. The evidence shows Gadd picked up 
passengers from motels in the City of Alexandria and the County of 
Arlington, Virginia, and the District of Columbia and transported 
these passengers in sightseeing operations to various points in the 
District of Columbia and Northern Virginia, on a one-way and round- 
trip basis. He did not originate passengers in, nor conduct tours 
through, any portion of Maryland. From January through August, 1963, 
Gadd transported 1,473 passengers. The number of passengers handled 
per month ranges from a low of 33 in February to a high of 404 in 
July. All sales were on an individual basis except two groups which 
were sold on'a group or charter basis. In addition to Gadd's testi- 
mony as to the need for the authority sought and as to prior: opera- 
tions, four public witnesses testified on behalf of the application. 


(b) Public Witnesses. All of these four witnesses were 
operators or managers of motels.:located in Arlington County and the 
City of Alexandria, Virginia. Their testimony may be summarized 
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as a claim for a need for the service sought to be rendered and that 
the existing service, without Gadd's, would not be adequate. ‘The 
nature of their testimony generally was their own opinion formed : 
through talks and discussions with their patrons who had desired and/ 
or had gone on sightseeing tours in the Metropolitan District. The 
protestants objected to most of their testimony on the grounds that 
it was either hearsay or a lay opinion. The Commission has hereto- 
fore recognized the inherent weaknesses in such testimony. See 
application of Holiday Tours, Inc., denied, Order No. 206, at pages 

5 and 6, dated October 11, 1962. However, this same decision also 
recognized the difficulty of presenting actual users of sightseeing 
services. This type of testimony can be tested and any weakness 
brought forth for the Commission's scrutiny by extensive and effec- 
tive cross examination. This record clearly indicates there was 

not a dearth of either. Standing alone, such evidence’ is neither 
pecavasixe nor substantial. ~ 


Nine witnesses testified against the application, four of 
whom were taxicab operators who engage extensively in sightseeing 
operations, and five witnesses representing large carriers either 
devoted exclusively to sightseeing operations or regular-route common 
carriers.incidentally so engaged. 


_ Their testimony may be summarized to the effect that they 
are all providing adequate service, that they have a large invest- 
ment in equipment devoted to sightseeing operations, and that there 
is no need for an additional certificated carrier in the sightseeing 
industry. This type of testimony, however, has its share of built-in 
weaknesses, for, in general, much of it amounts to self-serving 
declarations. Here, again, the ideal witness would be a person who 
actually solicited and received adequate service from the protes- 
tants. The Commission finds that the combination of the prior opera- 
tions and the testimony -of the public witnesses indicates that the ; 
public convenience and necessity require that Gadd be issued a certi- 
ficate to. engage in sightseeing operations within the Metropolitan 
District, limited, however, to transportation originated in the 
District of Columbia, and Arlington County and the City of Alexandria, 
Virginia, and limited further by prohibiting him from performing any 
operations in Montgomery and Prince Georges Counties, Maryland. = 
Further, the Commission finds the applicant has failed to meet his ~ 
burden of proof insofar as the application is related to charter 
operations and that all sightseeing sales be limited to an siceinreers 
sale. 


; The Commission further finds that Gadd is fie, willing, and 
able to perform the pagans authorized. — 


RECOMMENDED CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


THEREFORE, IT IS ORDERED that Ira F. Gadd, d/b/a Columbia 
Sightseeing Company, be, and he is hereby, granted a certificate of 
public convenience and necessity to transport passengers for hire as 
follows: 


IRREGULAR ROUTE, SIGHTSEEING OPERATIONS: 


Passengers in sightseeing operations from points 
and places in the District of Columbia, and the City 
of Alexandria and Arlington County, Virginia, to 
points and places in the District of Columbia, and 
the City of Alexandria and the Counties of Arlington 
and Fairfax, Virginia, one-way or round-trip. 


Executive Director 
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BEFORE THE 


' WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION 


‘WASHINGTON, D. C. 
ORDER NO, 397 


IN THE MATTER OF: : Decided September 4, 1964 
; Served October 8, 1964 

Application of Ira F. Gadd, ) Application No. 56 

d/b/a Columbia Sightseeing ) | 

Comparty, for a Certificate ) 

of Public Convenience and ) 

Necessity (Grandfather). ) 

Application of Ira F. Gadd, ) Application No. 256 

d/b/a Columbia Sightseeing ) 

Company, fora Certificate ) 

‘of Public Convenience and ) 

) 


Necessity. Docket No. 49) 


By the Commission: 

SKLAR, Chairman, and HOOKER, Commissioner; DUKE, Commis = 
sioner, concurs ‘in that part of the Order relating to the "grandfather" 
.application (No. 56); dissents as to that part relating to the “public 
convenience" application (No. 256). 

APPEARANCES : 

EUGENE T, LIIPFERT, Attorney for applicant. 


MANUEL J. DAVIS, Attorney for W. V. & M. Coach Company, 
protestant. 


S._ HARRISON KAHN, Attorney for the Gray Line, Inc., 
Diamond: Tours, Inc., and A, B. & W. Transit Coupany, 
protestants. 


HAROLD SMITH, Attorney for D. c. Transit ioc Inc. , 
protestant. 


GREEN _B. BOHON, d/b/a History Tours, pro oc teaaaveesd 
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Pursuant to Section 4(a), Article XII, of the Washington 
Metropolitan Area Transit Regulation Compact ("Compact"), Ira F. Gadd, 
d/b/a Columbia Sightseeing Company ("Gadd" or “applicant"), seasonably 
filed an application for a "grandfather" certificate to authorize the 
transportation allegedly engaged in on March 22, 1961, the effective 
date of the Compact. The application seeks authority to transport 
sightseeing passengers for hire in special and charter operations be- 
tween points and places within the Metropolitan District. The appli- 
cation was protested. Subsequently, the parties met for informal con- 
ferences in an attempt to resolve the issues. Upon failure of the 
parties to agree, the Commission ordered the matter to formal hearing. 


Subsequently, the applicant filed an application for a cer- 
tificate of public convenience and necessity, which basically dupli- 
cates the authority sought in the grandfather application. Protests 
were also tendered to this application as hereinbefore shown. Gadd 
also requested a consolidated record, which was granted. 


Public notice of the two applications was provided. 
The hearing was presided over by an examiner. 


Two days of hearings were held and the transcript of the 
record comprised 472 pages. Seven exhibits were proffered by the 
applicant and received into evidence. Protestants Gray Line and 
_D. C. Transit System, Inc., ("Transit") submitted one exhibit each. 
The applicant and four other witnesses testified in behalf of the 
applications, while nine witnesses testified in opposition thereto. 


At the conclusion of the hearing, the applicant orally 
moved that the presiding officer issue a proposed report and that the 
Commission waive that portion of its Rule 25-02 which requires such a 
motion to be in writing. All parties waived any objection to the 
motion. The final procedural matter arose after the hearing when the 
Gray Line, Diamond Tours, and A.B.& W. Transit Company filed a peti- 
tion for separation of these two applications for decisional purposes. 
The Commission granted the motion for a proposed report and denied c 
the petition for separation, by Order No. 338, issued January 16, 1964. 


The examiner's proposed report was served on ~aapane i 
1964. The examiner recommended that: 


1. The "grandfather" application be denied. 


2. The application for a certificate of public convenience 
and necesaity be denied insofar as it related to charter operations. 
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3. The applicant be granted a certificate of public con- 
venience and necessity authorizing special operations between points - 
within the District of Columbia, and further between the District of 
Columbia and certain points in northern Virginia. 


.. The protestants filed exceptions to the proposed report, 
and the applicant replied. : ‘ 


The Commission ordered oral arguments of counsel for the 
parties, which arguments were held before the full Commission on 
May 22, 1964. | 


Thus, upon the evidence adduced at hearings, the examiner's 
proposed report, and the exceptions thereto and reply, and the oral 
argument, thé two applications’are before:‘the Commfasidn::for fits ‘|: 
decision. For purpose of clarity, we will discuss them seriatin, 
beginning with the "grandfather" application. 


GRANDFATHER APPLICATION 


The applicant has been in the sightseeing industry in the 
Metropolitan District for nearly twenty years, initially in an indivi- 
dual capacity, operating limousines. In 1951, he filed an ‘application 
for bus authority with the Interstate Commerce Commission, which was 
denied. Then, in 1953, he sold his operation to the Gray Line and 
joined that organization as an employee. In 1957, Gadd left that 
employment and returned to an individual operation. The record shows 


that he. operated two seven-passenger limousines on and before March 22, - 


1961, doing business as Columbia Tours. He operated his ‘sightseeing 
business from an office in his home in Arlington, Virginia. This 
transportation in the pre-Compact days was exempt from the Interstate 
Commerce Act (Section 203(b)(2)) certificate requirements. 


In July and October of 1960, Gadd received several certifi= © 


cates of public convenience and necessity from the State Corporation 
Commission of the Commonwealth of Virginia authorizing him to furnish 
sightseeing service in northern Virginia. These certificates, while 
unrestricted insofar as the size of the vehicle used to furnish the 
transportation, authorized sightseeing operations from named locations 


_ to specified points, over designated routes, and return. 


On March 8, 1961, Gadd purchased a Chevrolet Greenbrier. 


After acquiring this vehicle, Gadd took it to a body works company to 


have the vehicle converted into a sightseeing vehicle, designed to 


accommodate eleven (11) passengers and the driver. On March 22, 1961, : 


the Compact became effective. At that point in time, it is uncontro- 
vertible that Gadd operated only two vehicles designed to. carry 
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seven (7) passengers or less. The "reconstructed" vehicle had not 
been placed into operation. 


A sole issue must be decided in a "grandfather" proceeding: 
What transportation subject to the Act was the applicant bona fide 
.engaged in on the effective date of the Act (March 22, 1961)? 


Gadd's operation parallels exactly the operations of more 
than 100 other individuals here in the Metropolitan District and 
which have previously been classified as being bona site taxicab 
operations by both the Interstate Commerce Commission! and this 
Commission2, 


One of the primary purposes in creating this Commission 
was to transfer the regulation of the transportation of persons for 
hire in motor vehicles in the Washington Metropolitan Area from 
several agencies into one agency. It was the obvious intent of the 
legislatures to establish an orderly procedure whereby those lawfully 
so engaged could continue their work -- and thus the use of the 
"grandfather" clause of Section 4(a). The United States Court of 
Appeals for the District of Columbia Circuit, when requiring this 
Commission to issue a certificate to one entitled to "grandfather" 
rights, said the authority should embrace that transportation "legally 
and in good faith" engaged in3. Therefore, we find that a "bona fide" 
operation mst have been a lawful one, at least insofar as prior laws. 
required operating authority in the form of certificates and permits, 
or insofar as; the operations were lawfully exempt from such 
requirements. 


In Gadd's case, his interstate operations were lawful only 
as a taxicab operation under the exemption provision of Section . . 
203(b)(2) of the Interstate Commerce Act, Part II. Practically all 
of Gadd's operations were interstate in nature. 


His intrastate operations in Virginia, when not pursuant 
to the restricted certificates, were lawful only when rendering taxi- 
cab service. The District of Columbia did not require any operating 
authority. Gadd's operations in Maryland were rare and sporadic. 


a ee ED 
Lt Motor Carrier Operations between Washington, D. C. and Mount Nernons 
irginia, 51 MCC 197. 


Orders Nos. 165 and 174. 


3. Montgomery Charter Service, Inc., v. Washington Metropolitan Area 
Transit Commission, 325 F. 2d 230 (1963). . 
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We are of the opinion that, as of March 22, 1961, the 
applicant was bona fide engaged solely in a taxicab operation as 
defined. in Section 2(a)* of the Compact and that such operations are 
not entitled to a certificate of public convenience and necessity 
under Section 4(a) "grandfather" provisions of the Compact. The 
Commission's jurisdiction over Gadd's operations as of March 22, 1961, 
extended only to rates and insurance of taxicab operations between 
the signatories. Thus, Gadd is, as he was, restricted to taxicab 
operations in vehicles having a designed seating eanectty. of eight 
passengers or less; excluding the driver. 


“PUBLIC CONVENIENCE" APPLICATION - 
As hereinbefore noted, Gadd filed an application for a 


certificate of public convenience and necessity subsequent to the 
filing of his "grandfather" application, seeking authority identical 


to that sought in the "grandfather" application. 


’ Generally, the testimony of applicant in stigport of its 
application for a certificate of public convenience and necessity 
related almost entirely to his prior operations (i.e., prior to the 
date of the hearing in this matter). The protestants contended that 
the bus operations instituted by Gadd subsequent to March 22, 1961, 
were unlawful and, therefore, such testimony should not have been 
admitted and considered. 


. The significant factor is not the admissibility of the 
evidence, but the weight given to it. The Commission is of the 
opinion that any evidence not tainted with fraud or privilege that 
has a bearing on the ultimate question of public convenience and 
necessity should be admissible for our consideration. We cannot 
determine its materiality until we receive and weigh it. 


A brief summary of the prior operations is in order. The 
record shows that in the middle of May, 1961, conversion on the 
Greenbrier vehicle, previously discussed herein, was completed, and 
the vehicle was put into operation. The record further shows that 
the vehicle was licensed in Virginia during the month of May, 1961, 
and in the District of Columbia on June 2, 1961. Thereafter, Gadd 
purchased another Greenbrier, and, at the time of the hearing, : 
owned two seventeen-passenger Mercedes buses which were purchased 
in March, APES 


. The evidence relating to prior operations reveals that : 
applicant did very little bus business until 1963. In an eight- — 
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month period, from January to August, 1963, applicant transported a 
total of 1,473 passengers, although it is not clear how many of these. 
passengers were transported by bus and how many were transported by 
taxicab. ‘ 


In addition to this testimony, four witnesses testified in 
support of the application. They were all operators or managers of 
motels in Arlington County or the City of Alexandria, Virginia. 
Generally, they contended that there was a need for the service sought 
in the application and that the existing service was inadequate. 

Much of their testimony was based upon opinions formed from talks 
with their motel patrons. 


Nine witnesses testified in opposition to this application, 
four of whom were taxicab operators who engage extensively in sight- 
seeing operations, and five representatives of the protesting 
carriers. The carriers were either devoted exclusively to sightseeing 
operations or regular-route carriers incidentally engaged in charter 
and sightseeing operations. The latters! testimony discussed the 
extent of their authority, the number of vehicles available for and 
devoted to the sightseeing business, the large financial investment 
in those vehicles, the extensive efforts they make to serve those 
seeking charter and sightseeing transportation, and, in the case of 
the regular route carriers, the importance of the revenues from these 
incidental services to their overall financial requirements and the 
effect any diversion would have upon their regular transit operations; 
they also testified that they have never declined a request for ser- 
vice and have! received no complaints regarding the service they have 
rendered. 


While it is undisputed that: Gadd did, in fact, transport 
by bus a number of sightseeing passengers prior to the date of the 
hearing in this matter, there is little, if any, evidence to show 
that this service could not have been adequately provided by other 
authorized carriers. The mere existence of Gadd's bus operation 
would undoubtedly have resulted in patronage even though an over- 
abundance of service was otherwise available. Therefore, we attach ‘ 
little weight to the fact that he actually transported some passengers. 
The number of passengers carried is too insignificant:sto: -wartant’ ‘the | 
conclusion that the service of protestants is inadequate. On the ~ 
other hand, the evidence {s more than substantial that adequate 
service is available and rendered. We are of the opinion and find 
that the service of the piocestiag carriers is and will be adequate 
to meet the present and future public convenience and necessity. 

We further find that the present and future public convenience and 
necessity does not require the proposed service of the applicant. | 
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As we have found that the public convenience and necessity - 


does not require the proposed service, it is not necessary that we 
consider applicant's fitness and financial ability. 


THEREFORE ,-.IT IS ORDERED THAT: 


1. The "grandfather" application (No. 56) of Ira F. Gadd, 
d/b/a Columbia Sightseeing Company, be, and it is hereby, denied; 


2. The: application (No. 256) of Ira F. Gadd, d/b/a 


‘Columbia Sightseeing Company, for a certificate of public coevente 
and paceneee be, and it is hereby, denied. 


BY D OF THE COMMISSION: ~ 


DELMER ISON : 
Executive Director 


DUKE, Commissioner, concurs with the decision to deny the 
"grandfather" application, dissents as to the decision to deny the 
"public convenience and necessity" application: ; 


: In my opinion, the evidence in this proceeding warrants a 
finding that the public convenience and necessity requires the pro- © : 
posed service.. I would grant the authority sought in Application .— 
No. 256. ; 7 i 
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BEFORE THE 


WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION . 


In the Matters of: 


Ira F. Gadd, doing business as | 
Columbia Sightseeing Company, j 

for a Certificate of Public Con- : _ i Application No. 56 
venience and Necessity i : 
(Grandfather) 


as 
Ira F. Gadd, doing business as 
Columbia Sightseeing Company, 
for a Certificate of Public Con- . 
venience and Necessity 


' Application: No~ 256 


Docket No.. 49 


APPLICANT'S: PETITION FOR RECONSIDERATION 


° 


Eugene T. Liipfert 


1035 Universal Building North 
’ 1875 Connecticut Avenue, N. W. 
Washington, D. C. 20009 — 


Telephone 265-2515 
‘Attorney for IRA F, GADD, doing. 


business as era 
COLUMBIA SIGHTSEEING COMPANY =. 


Due Date:- November 9, 1964. 


BEFORE THE 


- WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION. 


In the Matters of: 


Ira F. Gadd, doing business as 

: Columbia Sightseeing Company, 
for a Certificate of Public Con- 
venience and Necessity 
(Grandfather) 


- Application No. 56 


‘Ira F. Gadd, doing business as 
: Columbia Sightseeing Company,’ 
for a Certificate of Public Con-: 
venience and’ Necessity 


Application No. 256. 


Docket No. 49 


APPLICANT'S: PETITION FOR RECONSIDERATION 


The Commission has committed three serious errors in its 


disposition of these proceedings, the effect of which would be to destroy : iss +5 


a highly specialized and needed transportation service that no other 
carrier is willing to provide. Ira F. Gadd, who pioneered this service ; 
to. motels in aoe and who could not conceivably be. an economic threat 

to the large, established carriers who oppose him, would be deprived of . 
his livelihood. The pire of the Commission must be reconsidered and 


aeversed,: = a ‘grave miscarriage of justice is to be avoided. 
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The Report misconstrues and distorts the evidence of record in 
three important respects: tf 
1. Gadd proved that 1,473 patrons used his service in the eight 
months of 1963 immediately preceding the hearing. Four motel oper- © 
ators attested the satisfaction of their motel patrons with his service. 
The protestants did not even attempt to controvert this evidence. 
Gadd's ‘unchallenged evidence on this public convenience and 
necessity issue was so overwhelming that the Report's conclusion on 
the issue can only be construed as an arbitrary and capricious one or 
as proceeding from a misconception of the facts of record. That the 
‘Report does in fact misconstrue Gadd's undisputed evidence is easily 
demonstrated. The Report says: : 
"The evidence relating to prior operations reveals 
that applicant did very little bus business until 1963. 
In an eight-month period from January to August 1963, © 
applicant transported a total of 1,473 passengers, © 
although it is not clear how many of these passengers 
were transported by bus and how many were trans- 


ported by taxicab." 


There was never a suggestion, much less a contention, by any of : 


“the protestants in the record or in pleadings that these 1,473 passengers: | 3 


“were transported in anything other than the buses which Gadd owned 


_ taroughout 1963! Applicant showed that he acquired two buses in 1961 
af Gadd does not abandon, and also seeks reconsideration, of his claim ~ 
to grandfather authority, based on his intention to institute bus oper= «| cs 
ations and his purchase of a vehicle for conversion in furtherance of > 
his intent, prior to the grandfather date.. See, Pan-American Bus - =: 
. Lines Operation, 1 M.C.C. 190, 202 (1936); Service, Ft. Jackson, < 
.S. C., Atlantic Greyhound Corp., 78 M.C.C. 211,.217 (1958). 
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and thereafter used them to conduct his sightseeing service. In the 

absence of any evidence that Gadd owned or operated a eacdeat after 

- 1961, how can it in logic or fairness be said that the record is “not 
clear" that these 1963 passengers were transported by pus? 

‘Gadd proved that in the eight most recent months prior to the 
hearing 1,473 passengers used his service. Pateonige of Gadd's 
service after acquisition of buses in 1961 was not challenged by any 

party to the proceeding. The Report seizes on Gadd's selection of a 
current, representative period as the basis for an sthnstive find- 
ing that Gadd "did very little bus business until 1963". : This finding is 
completely without evidentiary support! Although undisputed evidence 
shows Gadd eoauieea and began to operate buses shortly after the grand- 
father date in 1961, there is no evidence in the egoed: one way or the « 
‘ other, as to the volume of passengers served in 1961 or 1962 on: which 
- the Report's affirmative finding could have been based. 

The Report's conclusions are plainly captious si wholly un- 

supported by any evidence of record. : 
* 2. The testimony of four motel operators is dkpavaged as 
-"based upon Cpimiohe formed from talks with their motel patrons." 
The very nature of the carrier service involved, a specialized sight- oe : 
seeing service for visitors to the Capital, means that its patrons are 


in most cases transient visitors to the area. The difficulty of obtain- 


ing such witnesses to testify in support of the Gadd application either 


whe 


before or after their visit should be readily apparent to any fair- 


minded person. Gadd offered the next best thing - testimony of motel 
operators who showed that Gadd's service had been highly satisfactory 
to their patrons and an aid in conducting their motel businesses.= 

The Report has failed to give any weight at all to this strong corrobora- 
tion of the proof of the need for Gadd's service implicit in the patronage 
of almost 1,500 persons in eight months of an operation conducted in 
two 17-passenger buses. 

3. The Report finds that "the evidence is more than substantial 
that adequate service is available and rendered", a conclusion that is 
flatly contradicted by the testimony of the motel operators who have 
attempted without success to get satisfactory, individualized sightseeing : 
service for their patrons from carriers other than Gada.2! But the 
worst failure of all is the failure to consider the admissions of the pro- 
testants that they do not hold out or provide individual ticket sightseeing 
services, in pees of limited capacity with pickup and delivery atthe . 
motel. .% . 

'D. C. Transit System by its own admission does not hold au- 
- ‘thority to provide bus pickups for sightseeing passengers in Virginia : 
_ on an individual ticket basis (R. 435). Motel patrons desiring to use 
its District of Columbia sightseeing services would have to take a 
i peta 175,. 187, 189, 192, 223, 233, 235-36, 246, 249-50, 265, 


‘Ry 169, 189, 195-96, 201-02, 243-44, 247-49, 266-68, 286-87, 
301, wrnge ; fe 
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itmonaine to the District or transfer from an A. B.&W. bes Its wit- 
-ness, not surprisingly, could not remember when A.B. &W. last made 
such a pickup! (R. 436-38, 442-43, 451-54.) 

Ep A.B. &W. Transit Company has no individual ticket sightseeing 
authority (R. 417) and does not advertise such services R. 421); it pro- 
vides only what it calls "group sightseeing" in buses, the smallest of 

- which has 36-passenger capacity (R. 408, 417-18, 420). It claims only 
| an arrangement with Milling, a limousine operator, confined tothe — 
Mtourist season", to provide individual ticket sightseeing as its "agent" ~ 
in its large buses (R. 408, 420-22). 

Washington, Virginia-& Maryland Coach Corporation does not 

= handle individual ticket tours (R. 461). : : 

Gray Line cannot provide service in any bus smaller than 49- 

passenger capacity (R. 381). It picks up at two of the largest Virginia 
motels, Marriott and Ainsworth (R. 399-400). Small ple would 
have to pay much higher exclusive-use fares. re 
Diamond Tours, a protestant, offered no evidence. 
An official of White House Sightseeing, not even a protestant, 
‘ admitted that its smallest bus has a 53-passenger gipatity (R. 356), at 
‘that patrons are shunted from bus to bus in the course of a tour, and 


that it only advertises free pickups at downtown Washington hotels 


(Re 366, 370-72, 379).. 


= - = 
The remaining four of the nine opposition witnesses were lim- 
ousine operators who do not profess to provide or to have authority to 
provide sightseeing service by bus (R. 313-17, 321-29, 329-45, 345-55). 
Not a single Sattiotined carrier claimed to be able or willing to _ : 
provide an individual ticket sightseeing operation by bus on a year- 
round basis with any of the features which Gadd's supporting witnesses” 
testified was needed: 
1. Pickup and delivery at the motel without transfer from one 
vehicle to nother: 
Buses small enough to provide individualized sightseeing 
service for a limited and cohesive group of patrons. 
This record is 100 percent bare of any geiadace that anybody else is 


providing the service Gadd asks this Commission's leave to continue! 
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CONCLUSION 

Ira Gada is an individual of limited means who, through his own . 
initiative and hard work, has found a public need and created a service . 
to meet the need. For the most part, his is a one-man Spesatinas He 
is the owner, the driver, the sightseeing lecturer and guide. His sight- ; 
seeing service tailored to the needs of motel patrons, ignored by the 
other established operators, has a proven record of success that is its : 
own best testimonial. Gadd's introduction of small buses has placed 

individual-ticket gightecsing service for motel patrons eis a sound eco- a 


-nomic footing for the first time and yet remained responsive to the 
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particular needs of the clientele to which he caters. Where will 1,473 
motel patrons ‘turn in 1965 for zie type of service if this application is 
denied? Who can be injured if Ira Gadd is allowed to confine the serv- 
ice he pioneered? The Examiner who heard the evidence and one of the 
Commissioners who heard argument agree with us that a certificate 

' should be granted to Gadd. 
; WHEREFORE, oe beg the Commission to reconsider its report: 
and grant Ira Gadd a certificate to continue his in individualized, small- 
bus sightseeing service. | 


Respectfully submitted, 


- Eugene T. Liipfert 3 


“1035 Universal Building North 
1875 Connecticut Avenue, N. W. 
Washington, D. C. 20009 
Attorney for IRA F. GADD, doing 
business as 
COLUMBIA SIGHTSEEING COMPANY 
_ Due Date: November 9, 1964 


CERTIFICATE OF SERVICE 


i hereby certify that I have served a copy of the foregoing petition = 


on each party of record by mailing a copy thereof to each such party or © 


c 
counsel for such party by fret class mail this {th day of November, 1964. 


Eugene T.. Liipfert 
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ie ; BEFORE THE 


WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION ©. 


IN THE MATTERS OF 
THE APPLICATIONS OF 


_ IRA F, GADD, DOING BUSINESS AS 
COLUMBIA SIGHTSEEING COMPANY 


“ 


APPLICATION NO. 56 ceases ts 


IRA F, GADD, DOING BUSINESS AS. 
COLUMBIA SIGHTSEEING COMPANY 


APPLICATION NO. 256 


DOCKET NO. 49 


PROTESTANTS' REPLY TO APPLICANT'S 
PETITION FOR RECONSIDERATION 


‘ The A. B. & W. Transit Company and The Gray Line, ince, pro- £4 
eatanes herein, by tieie counsel, Saspactivily submit this, their reply 
- to the applicant's Petition for Reconsideration of Order No. 397, entered ~ ~ i 
_in the captioned proceedings defining the "grandfather" operations of 


Ira F. Gadd as well as disposing of an application for public convenience 
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and necessity, and in urging the Washington Metropolitan Area Transit 


Commission to deny applicant's requested relief, respectfully aver: 


I. 
THE COMMISSION'S DECISION IS CONSISTENT WITH THE LAW 


AND THE EVIDENCE. 


0 


NO NEW FACTS NOR CIRCUMSTANCES ARE ADVANCED TO 


WARRANT A CONCLUSION DIFFERENT FROM THAT ALREADY 


REACHED BY THE COMMISSION. 


STATEMENT 
The Washington Metropolitan Area Transit Commission consoli- 

dated for consideration the "grandfather" application of Ira F. Gadd 
doing business as Columbia Sightseeing Company under the provisions 

of the Washington Metropolitan Area Transit Regulation, Compact and an 
application by the same individual for a Certificate of Public Convenience 
and Necessity. After administrative consideration of the several appli- 
cations including hearing and oral argument before the Commission, this 
Commission properly concluded that the applicant was bona fide engaged 
solely in taxicab operations as defined by the provisions of the controlling 
. Compact, and that such operations are not entitled to a Certificate of 


Public Convenience and Necessity under Section 4(a) of the Compact. 
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The Commission also denied the application predicated upon pub- 
lic convenience and necessity and concluded that the public does not re- 
quire the proposed services. 

The applicant, by its counsel, has now sought reconsideration of 
the aforementioned decisions, and this reply is respectfully directed 


thereto. 


ARGUMENT 

Protestants deny that this Commission committed any errors in 
the disposition of the involved proceedings. 

Initially it must be recalled that the applicant was not engaged in 
the transportation of persons by motor bus in interstate commerce or in 
intrastate commerce, whether the intrastate services were performed in 
the Commonwealth of Virginia, the District of Columbia, or the State of 
Maryland, on the so-called "grandfather" date of the Washington Metro-. 
_ politan Area Transit Regulation Compact. 

Applicant's reliance upon its intention to institute bus operations 
and its purchase of a vehicle for conversion for that purpose constitute 
an insufficient factual basis upon which an affirmative finding of opera- - 
tions on the critical "grandfather" date can be deduced. 

Thereafter, this Commission must recognize that Gadd's opera- 


' tion of a motor bus service, instituted, after the critical "grandfather" 


date, was not the continuation of the type of business in which applicant 
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was engaged on the critical grandfather" date. Had there not been a 
legislative hiatus in regulatory administration, whereby the Interstate 
Commerce peratie iets jurisdiction over interstate bisa sti had 
"been transferred, in effect, to the Washington Metropolitan Area Transit 
Commission, the Interstate Commerce Commission would have promptly 
and forthrightly taken such steps as the Interstate Commerce Act pro- 
vides to prevent the unauthorized operations by Gadd by motor bus in 
interstate ae cass . : 

As protestants argued before the Commission in these proceed- 
ings, Gadd blossomed into a so-called bus operator, sition authority, | 
during the transitional regulatory twilight that transpired during the 
change in regulatory jurisdiction. Had this Commission promptly dis- 
posed of Gadd's "grandfather application" in 1961, or the early part of 
1962, Gadd's continued utilization of motor buses, without authority, 
would have been terminated. | 

This Commission properly rejected the so-called "public use" 
testimony arising from unauthorized operations in 1963. ! Were credence 
given to this type of evidence, this Commission would condone ana literally : 
approve eanthoviaed operations as a lawful basis for the issuance of a 
Certificate of Public Convenience and Necessity: 

| It is immaterial to count the number of persons which may have ie , 


used Gadd's unlawful operations in 1963; nor is it encumbent upon pro- 


testants to question the fact whether these unauthorized operations were 
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generally acceptable to the public. To the contrary, it is encumbent upon 
the applicant, in a public convenience and necessity proceeding, to estab- 
lish conclusively that existing services are unsatisfactory and inconvenient. 

The ae of protestants in this proceeding and the scope of 
their operations are fully spread upon this record. The suggestion that 
Gadd operates a different type of vehicle, or a so-called smaller vehicle, 
‘and thereby offers’a different service, is ludicrous. Unless the Com- 
mission is prepared to ignore the realities of motor bus operations, the 
Certificate sought by the applicant herein does not, by its terms and 
conditions, restrict the service to any size vehicle. And it would be 
naive to believe that applicant would not use larger vehicles as frequently 
as the traffic might demand. 

The burden of proving its case is upon the applicant. The lack of 
evidence about the bus operations of Gadd, even though such operations 
are immaterial to the disposition of this proceeding, is assignable wholly 
to the applicant. This Commission was neither captious nor arbitrary in : 
commenting upon the status of the record as made. 

Finally, petitioner argues that protestants do not provide sight- 
seeing services in buses of limited capacities. And it is also contended 
erroneously that some of the protestants do not offer or render sight- 
seeing services. In Certificate No. 11, issued by this Commission to 

‘A. B. & W. Transit Company, a protestant herein, . special operations in 


round-trip or one-way services between points on A. B. & W.'s regular 
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routes in Virginia as specified by the Commission are authorized between 
those points, on the one hand, and, on the other, points within the District 
of Columbia. | 
The Gray Line, Inc., in Certificate No. 12, iesued to it by this 
Commission, is etiees to engage in one-way and round-trip sight- 
seeing or pleasure tours from poirits within the Me tecpelttan District, 
except the Dulles International Airport and Alexandria, Virginia to 
points in the Metropolitan District. 
Other protestants hold sightseeing authority to the extent set out 
in their respective Certificates. | 
The Commission's determination of the several Gadd applica- 
tions does not prevent this person from engaging in the type of sight- 
seeing business, by limousine, in which he was engaged he to and on 
the critical "grandfather" date of the Compact. It is perfectly plain that 
applicant herein, aware of the transition between ineeatiec Commerce ° 
' Commission regulation and the assumption of jurisdiction by this Com- 


'. mission, sought to alter materially the scope and type of its operations. - 


This Commission, consistent with the law, has prevented this radical ° 


evolution. 
The Washington Metropolitan District is immersed in available 
sightseeing facilities and no ses need exists for the new and additional 


service of applicant, Gadd. 


CONCLUSION 

It has ees demonstrated that the applicant's Petition for Belo 
sideration is without merit. The implication that applicant's services 
differ from existing services because applicant operates buses small 
enough to provide individualized sightseeing services for limited and | 
cohesive groups of patrons is an anomaly in transportation. Following 
this argument, private automobiles would be the most desirable vehicle 
in which to provide individualized sightseeing service. 

This record is not barren of evidence that existing carriers 
offer and render reasonable and adequate sightseeing transportation. 

Granting applicant's requested relief would condone illegal oper- - 
ations as evidence of public need. 

WHEREFORE, it is respectfully prayed that the Washington 
Metropolitan Area Transit Commission will deny applicant's Petition ° 
for Reconsideration; and issue such further order or orders as may be 
deemed necessary in the premises. 


Respectfully submitted, 


. S. Harrison Kahn 
Counsel for Protestants, 
A. B. & W. Transit Company 
and 
November 12, 1964: ie .The Gray Line, Inc. 


S. Harrison Kahn 

: Attorney at Law 

- Suite 733 Investment Building 
‘ Washington 5,.D. C. -. 
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CERTIFICATE OF SERVICE 
I hereby certify that I have this day served the foregoing reply 
upon all parties of record in this proceeding by oe a copy thereof 
by first-class mail, postage prepaid. 


Dated at Washington, D. C. this 12th day of November, 1964. 


BEFORE THE 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION - 


IN THE MATTER OF: 


‘Application of Ira F. Gadd, : Application No. 56 
/a Columbia Sightseeing ‘° 

Company, for a Certificate 

‘of Public Convenience and 

Necessity (Grandfather). 


Application of Ira F. Gadd, _ Application No. 256 
d/b/a Columbia Sightseeing : eres eae 
Company, for a Certificate Docket No. 49: .: 

of Public Convenience and 3; 

- Necessity. 


OPPOSITION OF PROTESTANTS, D. C. TRANSIT 
SYSTEM, INC. AND W. V. & M. COACH COMPANY, 
INC. TO APPLICANT'S PETITION FOR 


RECONSIDERATION OF ORDER NO. 397 


John R. Sims, Jr. 
Harold Smith 

- Attorneys for D. C. 

: Transit System, Inc. 


“<* Mamel J. Davis 


Attorney for W. V. & Me. = 7 


BEFORE THE cae 
WASHINGTON METROPOLITAN AREA TRANSIT COMMISSION ~ 


ene eee aD 


IN THE MATTER OF: 


Application of Ira F. Gadd,).\....., Application No. 56 
d/b/a Columbia Sightseeing ) = +‘ ee 
Company, for a Certificate 4. DES 

of Public Convenience and Pies 
_ Necessity (Grandfather). eae 


Application of Ira F. Gadd, - Application No, 256. < ™ 
a/b/a Columbia Sightseeing Ta MAG Si aedt Mei RE 

Company, for a Certificate 
of Public Convenience and 


‘Necessity. 


Docket No. 49 a 


OPPOSITION OF PROTESTANTS, D. C. TRANSIT 
SYSTEM, INC. AND W. V. & M. COACH COMPANY, 
INC. TO APPLICANT'S PETITION FOR 
RECONSIDERATION OF ORDER NO. 
Comes now D. C. Transit System, Inc. and W. Vv. &M y 
‘Coach Company, Inc., protestants herein, and move this 
Commission to deny applicant's petition for reconsideration : 
-\ of Order No. 397, for that: igh 
4 1. Order No. 397, served October 8, 1964, was 
= promulgated following oral argument: before the entire _ 
% Commission on May 22, 1964. The Commission ordered such 


oral argument after receiving exceptions by protestants nec ae 


to the proposed report of the Commission's Hearing Examiner. - 

By Order No. 397 the Commission denied the "orandfather" 

application (No. 56) Ira F. Gadd, d/b/a Columbia Sightseeing 

Company, and also denied application of Ira F. Gadd, d/b/a 

Columbia Sightseeing Company (No. 256) for a Certificate of 

Public Convenience and Necessity. 

2. Applicant's petition for reconsideration which 

is here being opposed takes issue with the Commission's find- 

ings which flowed directly and proximately from the evidential eee 

record compiled in the proceedings herein. Since the Commission — 

reached a decision adverse to applicant's interest, the obyieus 

emotional disturbance caused applicant by that decision is 

understandable. However, the Commission's decision “is easily Save 

and completely supported by the testimony of record. On the 2") 
_ basis of the record, the Commission correctly concluded that 

applicant was not engaged in bus transportation prior to the — x 

effective date of the Compact, March 22, 1961. Further, the.” ee 

Geemtasdenpropeciy found that adequate service was being SE 
provided by existing carriers. It would be redundant at 

this time to reiterate the arguments detailed by protestants . 

herein ce their exeeptions to the | Examiner's Proposes report ; 


, 


Obviously, the said arguments were considered meritorious 
in light of the promulgation of Order No. 397. _ ° 
f _ it is respectfully submitted that Order No. 397 
|, 48 adequately supported both in fact and in law. 
WHEREFORE, these protestants urge the: Commission 


to deny applicant's. petition for. reconsideration. 


Soc ass.” Respectfully submitted, 


a 
Attorneys for D. C. 
Transit System, Inc. 


( 


CERTIFICATE OF SERVICE 


I hereby certify that I have served a copy of the 
foregoing petition on each party of record by maiiing a copy 


thereof to each such party or counsel for such party by first” ane 


class mail this. 17th day of November, 1964. 


GD.) es GO 
BEFORE THE : 
‘WASHINGTON. METROPOLITAN AREA TRANSIT COMMISSION 
WASHINGTON, D. C. 
ORDER NO. 411 


IN THE MATTER OF: ae Served November 25, 1964 


Application of Ira PF. Gadd, d/b/a  ) 
Columbia Sightseeing Company, for ) 
a Certificate of Public Convenience ) 
and Necessity (Grandfather). ) 
=) 
) 
) 
) 


Application o.-56 | 


Application of Ira F. Gadd, d/b/a 
Columbia Sightseeing Company, for 
a Certificate of Public Convenience 
and Necessity. 


Application No. 256 


Docket No. 49 


On October 8, 1964, by Order No. 397, the Commission denied 
the applications of Ira F. Gadd, d/b/a Columbia Sightseeing Company, — 
the first being a "grandfather" application, and the second being an 
application for a certificate of public convenience and necessity. 
The applications were coextensive in scope. 


An application for reconsideration of Order No. 397 was 
filed by the applicant on November 6, 1964.. 


- The Commission is of the opinion that said Order No. 397 
» is correct in every respect and, no new issue having been raised, 
_the application for reconsideration should be denied. 


THEREFORE, IT IS ORDERED: 

1. That the. application of Ira F. Gadd, d/b/a Columbia 
Sightseeing Company, for reconsideration of Order No. sats be, and 
it is hereby, denied. : Lae. : 


x _,2« ,That this order become effective thirty (30) days after - 
the date of Assusnce thereof. rE Se 
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TRANSIT COMMISSION, 
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Eugene T. Liipfert 

Berl I. Bernhard 
1035 Universal Building North 
1875 Connecticut Avenue, N.W. 
Washington, D. C. 20009 


Attorneys for Petitioner 


" QUESTIONS PRESENTED 


1. Is there substantial evidence to support the finding of the 


Washington Metropolitan Area Transit Commission that the protesting 
carriers’ service is or will be adequate to meet the present and future 
public convenience and necessity for sightseeing services of the type 
being rendered and proposed to be continued by petitioner ? 

2. Was the action of the Commission arbitrary and capricious 
in finding that the present and future public convenience and necessity 
do not require continuation of petitioner's sightseeing service, despite 
uncontroverted evidence that the past service of petitioner has developed 
substantial patronage and has met otherwise unfulfilled meee of Washing- 
ton area motel patrons? : 

3. Was petitioner a "person bona fide engaged in transportation” 
subject to the Washington Metropolitan Area Transit Regulation Compact 
(Title Il, Article XII, Paragraph 4(a)) on the "grandfather" date by 
reason of having purchased a vehicle and having undertaken to have the 
vehicle converted to a sightseeing bus prior to that date where, through 
circumstances beyond the control of petitioner, the bus was not placed 


in actual operation until shortly after the grandfather date? 
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JURISDICTIONAL STATEMENT 

Pursuant to the provisions of Section 4(a) of Title UO, Article 
XI, of the Washington Metropolitan Area Transit Regulation Compact 
approved by the Congress of the United States by joint resolution on 
September 15, 1960 (Public Law 86-794, 74 Stat. 1031), petitioner 
timely filed an application for a "grandfather" certificate with the 
Washington Metropolitan Area Transit Commission for authority to 
engage in transportation subject to the Compact, transporting sightseeing 
passengers for hire in special and charter operations between points and 

places within the Metropolitan District as defined in Title I, Article I of 
the Compact. 

Thereafter, on August 8, 1963, petitioner filed an application 
with the Commission seeking a certificate of public convenience and 
necessity authorizing the same transportation under Section 4(b) of Title 
i, Article XII of the Compact. 


The applications were consolidat ed for hearing and ultimat ely 


denied by the Commission by its Order No. 397, served October 8, 1964. 
Petitioner filed a tmnély petition for reconsideration which the Commission 
denied by its Order No. 411, served November 25, 1964. 

A timely petition for review of both orders was filed with this 
Court on December 17, 1964. The Court has jurisdiction to review said 


orders pursuant to Section 17(a), Title I, Article XII of said Compact. 
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STATEMENT OF THE CASE 
Petitioner, Ira F. Gadd, has been engaged in the sightseeing 

business in the Washington area for approximately twenty years and 
pioneered sightseeing service for patrons of outlying motels in Virginia. 
' Initially his service was conducted in limousines of eight passenger 
capacity or less. He later sold his operations and remained in the 
employ of the purchaser for a number of years. In 1957 he resumed 


his individual sightseeing operations under his former trade name, 


Columbia Sightseeing Company, employing limousine-type equipment. 


In 1960 Gadd secured six certificates of public convenience 
and necessity from the State Corporation Commission of the Common- 
wealth of Virginia, authorizing sightseeing operations in buses from the 
cities of Alexandria and Falls Church and named motels in Arlington 
over prescribed routes, some of which as described traverse Columbia 
Island in the District of Columbia, The District of Columbia at the 
time did not require certification of sightseeing operations. Section 203 
(b) (8) of the Interstate Commerce Act exempted operations conducted’ ° 
within the commercial zone of Washington from certification require- 
ments of that Act where the operator held the requisite intrastate 
authority to operate over the routes involved. 

On March 8, 1961, Gadd purchased a Chevrolet Greenbriar 
station wagon and placed it in a shop for conversion to permit the 


accommodation of eleven passengers, with the intention of employing 


ay 


the vehicle in his sightseeing operations upon completion of the con- 
version. The conversion was delayed through no fault of Gadd's with 
the result that it was not available and placed in service until May of 


1961, at about which time it was licensed as a bus in Virginia and the 


District of Columbia. Gadd subsequently acquired and placed in service 


a similar vehicle. Both Chevrolet buses were replaced in March, 1963 
by two 17-passenger Mercedes-Benz buses, equipped for sightseeing 
service. : 

Gadd filed an application for "grandfather" authority to con- 
tinue his sightseeing operations within the time prescribed by the 
Compact and has continued since to conduct sightseeing Gpetations be- 
tween points in the Metropolitan District in Northern Virginia and the 
District of Columbia. He subsequently filed also a precautionary 
application for a certificate of public convenience and necessity seeking 
authority to provide the same services for which he claimed grandfather 
rights. 

The two applications were consolidated for hearing before _ 
an examiner of the Commission and were heard on September 26 and 
27, 1963. The applications were opposed by D. C. Transit System, Inc. ; 
Diamound Tours, Inc.; A.B. &W. Transit Company; W. v. &M. Coach 
Company; Gray Line, Inc.; and by Green B. Bohon, a limousine operator 
doing business as History Tours. At the hearing Gadd showed that he 
had transported 1, 478 passengers on sightseeing tours in the eight 
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calendar months in 1963 immediately preceeding the hearings. Four 
motel owners or managers whose patrons had used Gadd's services 
also testified with respect to the quality of Gadd's services and their 
difficulties in obtaining comparable service from other operators. The 
protesting carriers offered testimony as to the extent of their services 
and facilities and the claimed effect upon them of granting the Gadd 
’ applications. 

The examiner thereafter issued a proposed report in which 
he found that Gadd was not engaged in transportation subject to the 
Compact on the grandfather date, March 22, 1964, since on that 
date the vehicles operated by Gadd were limousines held by the Commission 
to be within the taxicab exemption of Section 1(c) of Title I, Article XI 
of the Compact applicable to vehicles designed to carry eight passengers, 
of less. He recommended, however, that Gadd be granted a certificate 
of public convenience and necessity to conduct sightseeing operations 
between certain points in Northern Virginia and the District of Columbia 
within the Metropolitan District. 

Exceptions to the examiner's report were filed by the protesting 
carriers and petitioner replied. Oral argument was heard before the 
Commission on May 22, 1964 and on October 8, 1964. The Commission 


served its Order No. 397 in which it denied both applications, Commissioner 


Duke of the District of Columbia dissenting as to the denial of Gadd's 
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application for a certificate of public convenience and necessity. Gadd 

filed a timely petition for reconsideration, protesting carriers replied, 

and by Order No. 411 served November 25, 1964, the Commission denied 

the petition. Petition for review was filed with this Court on December 

17, 1964. On motion by petitioner, this Court by order of December 

22, 1964 stayed the orders of the Commission pending disposition of 

the petition for review. 

STATUTES INVOLVED 
The statutes involved are set forth in Appendix A to this brief. 
STATEMENT OF POINTS 
1. The Commission's finding that ' the service of the protesting 

carriers is or will be adequate to meet the present and future public 
convenience and necessity" is not supported by substantial evidence, 
in that there is no evidence that any other existing carrier, petitioner 
excepted, is presently providing sightseeing service in buses of limited 
capacity on an individual ticket basis with pick up and delivery at outlying 
motels. | : | 

2. The Commission's finding that "the present and future public 

convenience and necessity does not require the proposed service" of 
petitioner is arbitrary and capricious in view of the uncontroverted 


evidence of substantial past patronage of petitioner's service and of 


the dissatisfaction of motel patrons with other sightseeing services. 
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3. The intention of petitioner to increase the capacity of vehicles 
used in his long-established sightseeing business was formulated and 
acted upon prior to the grandfather date, and its realization prior to the 
grandfather date was frustrated only by causes beyond petitioner's con- 
trol. Petitioner's intention, accompanied by overt acts in furtherance of 
the intent and carried out shortly after the grandfather date, constitute 
bona fide engagement in transportation within the meaning of the Compact. 


SUMMARY OF ARGUMENT 


The finding of the Commission that the services of protesting 
carriers are adequate to meet the public need for sightseeing services, 
without the service Gadd has been rendering and proposes to continue, 
is not supported by substantial evidence on the whole record. Under the 
‘principle of the Universal Camera case, the orders based on this un- 
supported finding are unlawful. 


The examiner who heard the evidence reached a contrary 


conclusion as did one member of the 3-man Commission. This Court 


is required to weigh these facts as part of the whole record. Not only " 
did protesting carriers fail to establish the adequacy of their service to 
meet the demand Gadd is supplying, but the overwhelming evidence is 
that these services are not satisfactory to meet the needs of patrons of 
outlying Virginia motels for individually-ticketed, personalized, small- 


bus sightseeing service. 
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The past bona fide operations of Gadd under claim of right 


and the patronage of his service by 1, 473 persons in the eight months 


preceeding the hearing raised a rebuttable presumption of public need 

for continuation of that service. The Commission, however, by its own 

declaration attached "little weight" to this undisputed evidence of patron- 

age. The testimony of the managers of five Virginia motels attested 

the usefulness of Gadd's service in meeting the sightseeing needs of 

their patrons and the unsatisfactory service of the protesting carriers. 
The Commission's conclusion that public convenience and necessity do 

| not require Gadd's service was therefore arbitrary and capricious. 

Gadd purchased a vehicle prior to the grandfather date and 
placed it into a shop for conversion to a bus, with the intention of 
utilizing the converted vehicle in his sightseeing service as he hada 
right to do at the time. Through circumstances beyond his control, 
the conversion was not completed and the bus placed in service until 
shortly after the grandfather date. Comparison of the Compact language 
with that of the Interstate Commerce Act, after which it was modeled, : 
shows that engagement in transportation, not operations, is the test of 
grandfather entitlement. The conclusion is warranted that the distinction 
in language is significant and was intended to introduce the same flexi- 
bility accomplished by the interim” operations provisions of the Inter- 
state Commerce Act. Gadd is thus entitled to a certificate covering the 
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operations planned prior to the grandfather date and inaugurated shortly 


thereafter. 


I 
The Commission's Finding That Protesting Carriers' 
Sightseeing Services are Adequate is Not Supported by Substantial 
Evidence on the Whole Record. 

A. The Commission's Finding on Adequacy of Service. 

The petitioner is an individual conducting a highly specialized 
sightseeing service catering to the needs of the patrons of motels in 
Alexandria and Arlington County, Virginia. Service has been provided 
by Gadd since 1961 under claimed grandfather rights. Gadd sought 
authority to continue this service by his application to the Commission 
for a certificate of public convenience and necessity under Section 4(b) 
of Title II, Article XII of the Compact. The Commission has denied 
his application in large part in reliance upon this finding: 

",..[T]he evidence is more than substantial that adequate 
service is available and rendered. We are of the opinion and. 
find that the service of protesting carriers is and will be 
adequate to meet the present and future public convenience 


and necessity." (Order No. 397, WMATC, page 6 
If, as the Commission claims, its finding is supported by substantial 


evidence that finding is "conclusive" on judicial review under the 


provisions of Section 17(a) of Title Il, Article XII of the Compact. 
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The finding is, however, not supported by substantial 
evidence and is, in fact, contrary to the overwhelming evidence of 
inadequacy of the protesting carrier's services to meet the public 
need which Gadd's unique service is now meeting and would continue 
to meet. 

B. The Scope of Review. 

This Court in reviewing the action of the Washington 
Metropolitan Area Transit Commission is governed by the principles 
laid down in Universal Camera Corp. v. N.L.R.B., 340 U.S, 474 
(1951). The substantiality of the evidence supporting the Commission's 
findings must be "viewed in the light that the record in its entirety 
furnishes, including the body of evidence opposed to the [Commission's] 
view," Id, at 488. Moreover, this Court in determining the substantiality 
of the evidence is required to take into account as part of the whole record 
the examiner's report, Id. at 493, which in this case concluded that Gadd 
should be granted a certificate (Examiner's Proposed Report. February 
18, 1964, at page 6), as did one member of the 3-member Commission 
(Order No. 397, WMATC, at page 7). 

C. The Questions Before The Commission. : 

The Commission was required to determine whether the 
transportation for which authority is sought "is or will be: required by 


the public convenience and necessity" (Section 4(a), Title II, Article 


XII of the Compact). That determination properly involves three sub- 
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sidiary questions thus described in the oft-cited Interstate Commerce 


Commission decision in Pan-American Bus Lines Operation, 1 M.C.C,. 


190, 203 (1936): 

"The question, in substance, is whether the new 
operation or service will serve a useful public purpose, re- 
sponsive to a public demand or need; whether this pur- 
pose can and will be served as well by existing lines or 
carriers; and whether it can be served by applicant with 
the new operation or service proposed without endangering 
or impairing the operations of existing carriers contrary 
to the public interest." 

While all three subsidiary questions are necessarily intertwined and 
interdependent, it is the second subsidiary question - adequacy of 
present service - where the record before the Commission is wanting 
in substantial evidence to support the Commission's finding. 

D. The Nature of Gadd's Proposed Service. 

Unlike the situation which ordinarily obtains in certificate 
application cases, here the service proposed and for which continuing 
authority is sought is now being rendered and goes to make up the 
totality of services available to the public. Adequacy of service cannot 
be judged apart from a consideration of the needs currently being met . 
by the service for which continuing authority is sought. Nor is it 
enough to consider, as the Commission seems to have done, the general 
adequacy of sightseeing services available apart from the specific and 
specialized needs which Gadd has been meeting. The distinguishing 


characteristics of the service Gadd -now renders and seeks authority 


to continue are these: 
1. On cail pick up of passengers at smaller motels and 
return to the motel at conclusion of the tour. 
2. Utilization of buses intermediate in size between 
limousines and large buses to obtain cohesiveness and 
manageability of the tour secs combined with the economy 
of a larger vehicle. 
3. "Personalized" service that avoids transfer of patrons 
from vehicle to vehicle and keeps each patron with the same 
driver and guide throughout the tour. 
4. Provision of service on an individual ticket basis en- 
abling small groups to secure tours at a reasonable per capita 
cost. | 


Past patronage of Gadd's service, commensurate with the size of his 


two-bus operations, indicates that Gadd is meeting an otherwise unful- 
filled public need. By the same token, the adequacy of other available 
sightseeing services must be evaluated in light of their ability and holding 
out to meet that need. So viewed, the evidence of record is bare of any 
evidence that protesting carriers' sightseeing services are or will be 
adequate to meet this special public demand. : 

E. Evidence as to Other Available Sightseeing Services. 

D. C. Transit System, Inc., a protesting carrier, is not 


licensed to make pickups in its own buses at any point in Virginia and 


such pickups must be made either in limousines or in buses of other 


* 
carriers (R. 433, 435)-/ It claims an arrangement with A.B. &W. - 


Transit to perform Virginia motel pickups for it (R. 436-37); its 
assistant vice president in charge of sales for sightseeing, charter 
and limousine operations (R. 426) was unable to state when the A.B. &W. 
pick up arrangement was last used (R. 438, 443). At motels not served 
by A.B. &W., D.C..Transit System uses limousines for motel pickups 
in Virginia (R. 443-44). In either event the patron is brought to D. C. 
Transit's Washington terminal and there changes to a bus performing 
scheduled tours (R. 432). D. C. Transit has no bus of less than 31- 
passenger capacity available for sightseeing (R. 448), and has no 
intention of purchasing buses with as little as 17-passenger capacity 
(R. 450). Individuals or groups of two or three persons desiring a 
tour with a small group have no choice with D. C. Transit but to purchase 
limousine service at per capita charges in excess of those for its bus 
tours (R. 453-54). 

D. C. Transit System, Inc. has failed to show that it is 
authorized to provide in its own right sightseeing service embodying any 


of the characteristics of Gadd's service enumerated above. 


»/ References are to the page or pages of the stenographic transcript of 
hearings before the Commission. 


-14 . 


A.B.&W. Transit Co., another protesting carrier, is a 
transit operator (R. 405). It advertises only "group" sightseeing 
(R. 407, 421), and conceded that this service is economic only for 
groups large enough to utilize substantially the entire capacity of its 
buses (R. 417-18), the smallest of which has a capacity of 36 
passengers (R. 420). It claims an arrangement whereby an unlicensed 
limousine operator sells individual ticket bus sightseeing tours as its 
agent but only for the March to September season (R. 408-09, 421-22). 
It does not advertise this latter service (R. 421). At the time of the 
hearing A.B. &W. had not been issued any certificate by the Commission 
(R. 421). 

The evidence shows that A.B. &W. during six months of the 
year provides 0 individually -ticketed sightseeing tours of which an 
individual motel patron or small group of such patrons could avail 
themselves. Its claimed seasonal service is in large rinad is provided 
through an agent and is not advertised. Its sightseeing service was not 
shown to have any of the capabilities or characteristics of the Gadd 


service. 


W. v. &M. Coach Company, Inc., another protesting carrier, 


isa transit operator between Northern Virginia points and the District 
of Columbia (R. 456). It limits its sightseeing operation to "group" 
sightseeing ‘where the group charters an entire bus (R. 459-60) and 
does not hold out an individual ticketed sightseeing tours (R. 461). W.V.&M. 


plainly makes no effort to meet the sightseeing requirements of 
individuals and small groups which Gadd now serves. 
The Gray Line, Inc. offers sightseeing tours in the 
” Washington area (R. 480), and makes scheduled pick ups at its two 
largest motel accounts in Virginia, the Marriott and the Ainsworth 


Motel (R. 386-87, 399-400). Its smallest regular bus has a 37-passenger 


capacity (R. 381); recent purchases have been of 49-passenger buses 


because of increased demand and greater economy (R. 394-5). 

Smaller vehicles are sometimes used to handle overflow from regular 
buses (R. 389, 402), but the patron or group of patrons can assure them- 
selves of a smaller vehicle only by hiring a limousine at higher exclusive 
occupancy rates (R. 389, 402-03). Passengers are picked up in larger 
buses at other Virginia motels on advance reservations at approxima tely 
9 o'clock A.M. (R. 386-87, 396-97), taken to the Gray Line terminal in 
Washington, and there usually transferred to other buses for tours 

(R. 384-85, 391-92). 

No regular service is provided by Gray Line at the Olde Colony 

or Towne Motels in Alexandria or at Motel 50 in Arlington, three of Gadd's 
principal customers (R. 396-97, Exhibit 5). The managers of five motels 


served by Gadd testified with respect to difficulties in obtaining Gray 
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Line service and dissatisfaction of their motel patrons when Gray 
Line service was used. af 

The president of White House Sightseeing Corporation, which did 
not protest Gadd's application, testified as to that company's sightseeing 
service. White House claimed to have an on call pickup nervike for 
Northern Virginia motels (R. 357-61, 363, 366-69). On cross examination 


it was developed that White House's advertising in the classified telephone 


directory holds out "Free parking at our office, free pickup at your hotel", 


while its brochures advertise immediate free pickup "anywhere downtown 


on call" (R. 368-71, 378-79). The White House president contended that 


*/ Olde Colony's manager testified that Gray Line's large buses made 

~ their tours undesirable for his patrons (R. 201, 203). The operator 
of Motel 50 and the Americana in Arlington testified to experiences 
with Gray Line over a period of fourteen years both as a motel 
operator and tour patron (R. 229-30). He also voiced dissatisfaction 
with Gray Line's large bus pickup service, the necessity for transfer 
of buses, and the delays in unloading and reassembling large groups 
at each point of interest (R. 243-44). An experience was also related 
where Gray Line had failed to make a requested pickup for a motel 
patron (R. 248-49). The experience with Gray Line of the manager 
of the Towne Motel has not been wholly satisfactory (R. 273-74). 
Gray Line has not been interested in Towne's business and has de- 
clined to make pickups on call at the motel with the result that guests 
had to be driven to Gray Line's pickup point, the Marriott Motel 
(R. 267, 286-87, 290-92). Use by Towne Motel guests of Gray Line 
service has been limited to about two occasions a year and there have 
been no complaints from these patrons (R. 287). The operator of 
the Virginia Motel detailed two or three occasions on which Gray Line 
had mixed up reservations for guests at his motel (R. 301, 310-11). 
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"hotel" includes "motel" and that "downtown" could mean downtown 
Alexandria (R. 370, 371). White House operates predominantly buses 
of 53 passenger capacity (R. 356); it "personalizes" its service by 
giving each tour patron a button with his name and the White House 


Sightseeing telephone number on it which enables the patron to travel 


between points of interest on buses shuttling between those points 


(R. 358, 360, 362-63). 

The motel patron's reaction to this "personalized" service 
was revealed by the manager. of Towne Motel who described complaints 
of his guests that the tours were not well conducted and that they were 
kept waiting with the result in some cases that guests returned to the 
motel by themselves (R. 268). Other complaints involved obsolute equip- 
ment (R. 268) and unsatisfactory service (R. 196, 169). 

Four limousine operators also testified as to the sightseeing 


services which they provide. x/ Two of them serve motels outside the 


*f Ralph M. Dean, doing business as National Capital Tours, operator 
of five 8-passenger limousines, serving motels at Falls Church and 
points west, none of which are now involved as origin points in Gadd's 
application (R. 313-21); Charles Huff, doing business as Midway 
Tours, operator of two limousines, serving two motels in Arlington 
County and advertising only through solicitation and distribution of 
brochures at the two motels involved (R. 321-29); Archie L. Milling, 
doing business as Milling Tours, operator of two vehicles, serving 
motels in Alexandria (R. 329-45); Glenn B. Bohon, doing business 
as History Tours, operator of three limousines, operating at motel 
origins in the Fairfax area not now involved (R. 345-55). 
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scope of the Gadd origin territory recommended by the exininer of the 

Commission in his proposed report to which Gadd took no exception. The 

other two limousine operators hold no certificate from the Commission, 

their operations having been ruled exempt from the certificate require- 

ments of the Compact. Their services are limited almost entirely to 
particular motels with which they have continuing service arrangements; they 
provide a sum total of four 8-passenger vehicles to serve 26 motels. 

F. Unsubstantial on the Record as a Whole. 

The deficiencies of the protesting carriers’ service in the essen- 
tial service characteristics demanded by and supplied to Gadd's patrons 

are glaringly apparent when all the evidence relating to adequacy of these 
services is examined. Such evidence as-exists to support the Commission's 

finding of adequacy of service has, as the examiner who heard the witness 

pointed out in his proposed report, "its share of built-in weaknesses, for, 

. in general, much of it amounts to self-serving declarations. nt/ When the 
principle of the Universal Camera case is applied and the substantiatity of 
evidence to support the Commission's finding of adequacy of service is re- 
viewed on the record as a whole, it becomes clear that not only is there no 
substantial evidence to support the finding but that the "body of evidence 
opposed to the [Commission's] view" is overwhelming. 

. G. Significance of Examiner's Report and Commissioner's Dissent. 

The findings of the Examiner in this connection are quite signifi- 
cant for the Commission has in effect reached the opposite conclusion on 


the question of adequacy of service from that reached by 


*/ Examiner's Proposed Report, page 6. See, e. g. 5 D.C. Transit 
(R. 429-31), A.B. &W. (R. 411-12), White House (R. 361-63), 
W.V.&M. (R. 459-60), and Gray Line (R. 393). 
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the Examiner. As the Supreme Court said in Universal Camera case, 


340 U.S. at 496: 

"We intend only to recognize that evidence supporting a 

conclusion may be less substantial when an impartial, 

experienced examiner who has observed the witnesses and 

lived with the case has drawn conclusions different from 

the Board's than when he has reached the same conclusion." 
Subsequent decisions have shown that an examiner's conclusions are en- 
titled to significant weight in determining the substantiality of evidence 
to support a contrary conclusion by the agency, and that in such cases 
the eV aucice dust ve examined wits greater care imu where ‘Wo ae 
in agreement. See, e.g., In re United Corporation, 249 F. 2d 168, 178, 
179, 182-83 (3d Cir. 1957); United Fireworks Mfg. Co. v. NLRB, 252 F. 
2d 428, 430-431, (6th Cir. 1958); Heikes v. Flemming, 272 F. 24137, 139 
(7th Cir. 1959); Tucker v. Celebrezze, 220 F. Supp. 209, 211 (N.D. Iowa 
1963). 

Here, in addition to the contrary conclusion of the Examiner on 
the issue of adequacy of protesting carrier's service, is the implicit contrary 
conclusion of one member of the three-man commission. In his dissent 
Commissioner Duke states that in his opinion, "The evidence in this pro- 
ceeding warrants a finding that the public convenience and necessity requires 
the proposed service." (Order No. 397; WMATC, page 7). Two of four who 
have considered the evidence, including the Examiner who heard all the 
witnesses, have concluded that the service of protesting carriers is not 
adequate to fulfill the public need Gadd is meeting with his small-bus, in- 
dividually-ticketed sightseeing service. We believe that this fact, coupled 

with the lack of substantiality revealed by independent review of the whole 


record, requires reversal of the Commission's finding. 
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The Commission's Action in Finding Gadd's Service Not 
Required in the Face of Uncontradicted and Corroborated Evidence of 
Substantial Past Public Patronage of that Service Was Arbitrary and 
Capricious. ; 

A. Past Operations of Gadd. 

The petitioner Gadd showed that he had transported 1, 473 
passengers in his sightseeing service in the eight calendar months 
immediately proceeding the hearings before the Commission (Exhibit 5, 

R. 77-78). This showing was not substantially controverted (R. 129-33) 
and the Commission has found as a fact that Gadd has transported these 
passengers. The satisfactory manner in which this transportation was 
performed was attested by the managers of the five motels at which 95 
percent of the passengers originated. af The Examiner found that "the 
combination of the prior operations and the testimony of the public 
witnesses indicates that the public convenience and necessity require 

that Gadd be issued a certificate to engage in sightseeing operations...." 


(Examiner's Proposed Report, page 6). 


While conceding that Gadd's transportation of the 1, 473 


passengers was undisputed, the Commission thus disparaged the showing: 


"The evidence relating to prior operations reveals that 
applicant did very little bus business until 1963. In an eight- 
month period, from January to August, 1963, applicant 
transported a total of 1,473 passengers, although it is not 
clear how many of these passengers were transported by 
bus and how many were transported by the taxicab. " (Order 
No. 397, WMATC, pages 5-6) 


¥7 Olde Colony Motel, 503 passengers; Towne Motel 435 passengers; 
Motel 50, 407 passengers; Americana Motel, 31 passengers; and Virginia 
Motel, 18 passengers. Their testimony is further reviewed, infra, p. 23. 
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The first statement could only have been predicated on a wholly un- 
warranted inference from the fact that Gadd elected to show only the 
passengers transported in the eight calendar months immediately prior 
to the hearings in September, 1963 rather than each passenger transported 
since 1961 when Gadd purchased his first buses and disposed of his limou- 
Sines (R. 18-20, Exhibit 1, R. 21-23, 30-31, Exhibit 2, R. 34-35, 46). 
The intimation of the Commission that some or all of the 1, 473 passengers 
Gadd served might have been transported in limousines is completely 
contrary to the record. Gadd was not using limousines at all during 1963 


(R. 46) and had not used them for two years prior to the hearing (R. 153); 


he testified that passengers shown in Exhibit 5 were handled by him in 


buses (R. 120); his testimony was corroborated by the motel managers 


(R. 198, 222-3, 236, 277-78, 295-96). 


As the statutory 3-judge court in Carolina Scenic Stages v. United 
States, 202 F. Supp. 919, 923 (W.D.S.C. 1962) pointed out: 


"The [Interstate Commerce] Commission, in many such 
proceedings, has accepted as sufficient proof of the need for 
service the fact that the service has been offered in the past 
with substantial use. Where there is an existing service regular- 
ly used by a substantial number of interstate passengers, it 
would be but useless redundancy to require testimony that 
there was a substantial number of interstate passengers 
traveling through the Base desiring the service of the appli- 
cant. The fact that the service had been utilized and was bei 


utilized at the time of the hearing proves the demand for it to 

the extent of the utilization. " [emphasis supplied] 
The Interstate Commerce Commission in strikingly similar circumstances 
to those of the instant case has treated evidence of past operations as 
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creating a rebuttable presumption of public need: 
"In similar cases we have found that past successful 
operation is evidence that such operation is required by the 


present or future public convenience and necessity, especially 
where, as here, such evidence is not rebutted. '' Koontz Motor 


Freight, Inc., Common Carrier Application 32 M.C.C. 73, 79 

eR accord, Burk Common Carrier Application, 32 M.C.C. 
151, 156 (1942). 

The cases are legion in which that commission has held that past 

operations conducted in good faith under color of right, thcuch not 


controlling, are entitled to weight in determining the issue of public 


*/ 
convenience and necessity. There is no question before this Court 


but that Gadd’s operations were conducted in good faith and under color 
of right. Gadd filed a timely grandfather application on sae 20, 1961 
within the period provided in section 4(a), Title I, Article XII of the 
Compact. The continuance of such operations, pending determination 
of the grandfather application, are by the same section declared to be 
lawful. Such operations conducted in good faith are entitled to weight 

| even though the claim to grandfather rights is ultimately denied. Crichton 
v. United States, 56 F. Supp. 876, 879-80 (S.D. N.Y. 1944), aff'd 


per-curiam 323 U.S. 684. 


*/ See; e.g., Merrifield Common Carrier Application 61 M.C.C, 


EE, 


103 (1952); Crawford Common Carrier Application, 81 M.C.C. 793, 


et AWOL Sm welt et epee 
795 (1959); Hudson Transit Lines, Inc. - Extension - Nassau, 92 


M.C.C. 586, 590 (1963); Fess Transport Common Carrier Applica- 
tion, 86 M.C.C. 625, 629-30 (1961); Service, Fort Jackson, S. C., 
Atlantic Greyhound Corp., 78 M.C.C. 211, 217 (1958); Jack Cole 
Extension - Anniston Ordnance Depot, 72 M.C.C. 691, 694-95 (1957). 
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The Commission has made no finding that Gadd operated other than in 


good faith and has treated the evidence of past operations as untainted 


by any fraud (Order No. 397, WMATC, page 5). 


The action of the Commission, therefore, in avowedly attaching 
"little weight to the fact that he [Gadd] actually transported some passengers" 
(Order No. 397, WMATC, page 6) would have been arbitrary and capricious 
had Gadd stood on proof of past operations alone in support of his certifi- 
cate application. Carolina Scenic Stages, 202 F. Supp. at 923. The 
Gadd application was, however, supported by the managers of each of the 
five motels where Gadd originated 95 percent of his 1963 business, footnote, 
p. 20, supra. 

B. Corroborative Public Testimony. 

These motel managers uniformly expressed satisfaction with 
Gadd's service both from the standpoint of themselves as motel operators 
to whom satisfied guests are important and from the standpoint of their 
guests who had commented favorably upon Gadd's service, 2/ The manager 
of the Towne Motel explained for example, the reason he recommends 
Gadd's service: 

"Because my guests have paid a great many compliments 


on it, and they seem happy with it. My main reason is to please 
my guests." (R. 265) 


*/ R. 169, 175, 230, 232, 233-34, 236, 249-50, 261, 264-65, 269-70, 
271-72, 275-76, 279, 280, 293-94, 302-03, 306. 


- 24- 


The Commission deprecates the force of this testimony on the ground 
that much of it "was based upon opinions formed from talks with their 
motel patrons." (Order No. 397, WMATC, page 6). Yet the examiner 
who heard the testimony aptly pointed out that the Commission” had 
recognized the difficulty of presenting actual users of sightseeing ser- 
vices." (Examiner's Proposed Report, page 6) The patrons of such 
services are for the most part transient in the Washington area, and it 
is obviously most difficult, if not impossible, to secure the testimony 
either of prospective and past users of such service. The testimony of 
motel managers, who have day-to-day experience in securing these 
services for their patrons as part of their business and responsibility, 
is obviously the most cogent and probative evidence of the : public need 
and demand available. 

C. Response to Otherwise Unfulfilled Public Need. 

The features of Gadd's sightseeing service which these motel 
managers have found responsive to the needs and demands of their 
patrons are set forth in great detail in the record, and we will briefly 
summarize them here. They are: | 

1. Avoidance of necessity for motel patrons to drive their own 


cars either on sightseeing tours or to the downtown Washington 


sightseeing terminals because of traffic congestion and lack of 


familiarity with the city. (R. 174) 


2195 


2. Provision of reliable, flexible, on-call pickup service at 
the motel and return of patrons to the motel at conclusion of 

the tour (R. 171, 234-35, 247-48, 249-50, 267, 286-87, 270, 
290-92, 301, 310-11.) 


3. Personalized service for small groups in small buses at 


reasonable fares where the patron can hear the guide without — 


difficulty and where the group is not so large as to result in 

delays by making numerous pickups, in alighting from the bus 

at points of interest or in reassembling the group. (R.187, 189, 202-03, 

223, 234-35, 243, 244, 249, 255, 266-67, 269, 279, 287-88, 289, 

290-92, 302-03). 

4, Ability of patrons to travel on a single vehicle throughout their 

tour without the inconvenience of transfer and with the opportunity 

to become identified with the group and the tour guide (R. 241, 

243, 244, 251-52, 267, 268). 

The basic need which Gadd was shown to be fulfilling was that for a 
specialized sightseeing service designed to cater to the needs of patrons of 
relatively small, outlying motels which other sightseeing companies, 
operating large buses and dependent on volume, have in large part neglected 
(R. 235, 256, 267). Public convenience and necessity involves the question 
whether Gadd's service serves "a useful public purpose, responsive to a 

. public demand or need." Pan American Bus Lines Operation, 1 M.C.C. 
at 203. The correlative consideration of whetle r other services are 


equipped or willing to meet that demand must also be weighed in the public 
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” convenience and necessity balance. The evidence so overwhelmingly 
shows that Gadd's service has mice an otherwise unfulfilled public need 


that the Commission's finding to the contrary was arbitrary and capricious. 


i. 

Gadd's Intention to Provide Transportation Subject to the Compact 
Formulated Prior to the Grandfather Date, Accompanied by Actions in 
re of that Intent, Constitute Bona Fide Engagement in Transporta- 

A. The Grandfather Claim. 

The facts relating to Gadd's grandfather application are not in 
dispute. As the Commission found, Gadd has been engaged in the sight- 
seeing business in the Washington area for nearly twenty years, originally 
as a limousine operator. After a term of employment with another sight- 
seeing operator to which he had sold his business, Gadd resumed 
limousine operations as an individual in 1957 and so continued through 
May, 1961 (Order No. 397, WMATC, pages 3-4). 

In 1960 Gadd secured six certificates from the State Corporation 


Commission of Virginia authorizing sightseeing service in buses over 


described routes beginning in Alexandria and Falls Church and certain 


Arlington motels. 

On March 8, 1961 Gadd purchased a Chevrolet Greenbriar 
station wagon with the intention of converting it to an eleven-passenger 
bus for use in his operations. The bus was placed in a body shop for 
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conversion but for reasons beyond Gadd's control the conversion was 
‘Hot completed and the bus placed in service until May, 1961, some 
two months after the grandfather date provided in the Compact, March 
22, 1961. Gadd subsequently acquired and placed in operation another 
Similar vehicle. He filed a grandfather application with the Commission 
within the time prescribed in the Compact and has since continued his 
' sightseeing operations. In March, 1963, the two Chevrolet buses were 
replaced by two Mercedes-Benz buses having a capacity of 17 passengers 
each. 

The Commission concluded that Gadd was, on March 22, 1961, 
bona fide engaged solely in taxicab operations as defined in section 2(d) 


of the Compact and was not entitled to the grandfather authority sought 


(Order No. 397, WMATC, page 5). The sole question here is one of 


law - what constitutes bona fide engagement in transportation within the 
meaning of section 4(a), Title I, Article XII of the Compact? As with 
any new enactment, the meaning of the language of the Compact was not 
a judicially settled question in 1961. 

B. Gadd's Good Faith. 

The good faith of Gadd's undertaking to engage in sightseeing 
operations in vehicles with a capacity of more than eight passengers 
depends in some part on the relative degree of certainty of the law at 


the time of the undertaking as known, not to those learned in the law, 
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but to persons such as Gadd. It is significant that at about this time 
some of the parties in this case were engaged in litigating the sort of 
knotty questions that confronted Gadd. A.B. &W. Transit Co. v. D.C. 


T 


ransit System, Inc., 83 M.C.C. 547 (1960). 


Gadd held intrastate certificates in Virginia which clearly 
authorized him to perform sightseeing in buses (Gadd Application for 
Certificate). Round trip sightseeing tours could be performed over 
the routes described, in some cases, only by traversing Columbia 
Island, a part of the District of Columbia. At the time the law of the 
District of Columbia did not require certification of sightseeing opera- 
tions, even when conducted in buses. Section 203(b) (8) of the Interstate 
Commerce Act (49 U.S.C. 303(b)(8)) exempted interstate epebatinda 
within the commercial zone of Washington from the certificate require- 
ments of the Act where the operator was "also lawfully eagssed in the 


intrastate transportation of passengers over the entire length of such 


interstate route or routes in accordance with the laws of each State 


having jurisdiction..." 

In determining to institute interstate sightseeing operations 
between points in the Washington commercial zone, therefore, Gadd's 
belief that he had the requisite authority on March 8, 1961 to undertake 
such an operation was not without substantial justification.. The real 


question is not whether Gadd was right or wrong in his interpretation of 
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the law, at the time, but whether under the circumstances there were 
reasonable grounds to entertain the conception that his intended opera- 
tion would be lawful. Clearly there were such grounds. 

C. Engagement in Transportation. 

What then constitutes being "engaged in such transportation" 
within the meaning of section 4(a), Title Il, Article XII of the Compact? 
The language is a departure from the language of the first proviso of 
section 206(a) of the Interstate Commerce Act (49 U.S.C. 306(a)) which 
the drafters of section 4(a) of the Compact slavishly followed in every 
other essential detail. The Interstate Commerce Act speaks of "opera- 
tion" on the critical grandfather date, not engagement in transportation, 
the language of the Compact. The Interstate Commerce Act, however, 
also incorporated provisions for so-called interim operations commenced 
after the grandfather date and prior to a date 120 days thereafter, the 
continuance of which was lawful if a certificate application had been 

filed (Section 206(b) of the Interstate Commerce Act; 49 U.S.C. 306(b)). 
This "interim" provision relieved the otherwise rigid grandfather date 
cut off of that act for those who undertook good faith operations shortly 
thereafter. 


We believe it reasonable to conclude that the difference in 


language between the Compact grandfather provision and the Interstate 


Commerce Act was intended to introduce an element of flexibility into 


236 = 


the Compact as well to govern situations where steps had been taken 
prior to the grandfather date of the Compact to inaugurate operations 
of the type regulated thereunder. In passing upon a certificate applica- 
tion to continue an "interim" operation the Interstate Commerce 
Commission said: 
"Nevertheless, we are of the opinion that the fact 

that operation was planned long prior to the "grandfather" 

date, was instituted shortly thereafter, and would have 

been begun sooner than it was, except for circumstances 

beyond applicant's control, may be taken into considera- 

tion in connection with the proof of present or future 

public convenience and necessity, at least to the extent 

of resolving doubts in favor of applicant. It is plain that 

Congress regarded bona fide operation prior to June 1, 

1935, as proof of public convenience and necessity, for sec- 

tion 206(a) so states, and applicant's operation approaches 

that category closely. '' Pan American Bus Lines Operation, 

1M.C.C. at 202. 
The situations there and here are so strikingly similar and the equity of 
the Interstate Commerce Commission's application so compelling that 
we urge this Court to adopt the same practical and liberal interpreta- 
tion of the Compact provisions to relieve the manifest hardship other- 
wise visited on Gadd. His intention, honestly formed prior to the 
grandfather date, accompanied by open action in furtherance of his 


intent and frustrated only by circumstances beyond his control, should 


‘be construed as a matter of law to constitute bona fide engagement in 


transportation on the grandfather date. 


CONCLUSION 


Order No. 397 and Order No. 411 of the Washington Metro- 
politan Area Transit Commission should be reversed and remanded 
to the Commission for ene of an order granting a certificate to the 
petitioner authorizing those operations set forth in the Examiner's 
proposed report. 

Respectfully submitted, 


Eugene T. Liipfert 

Berl I. Bernhard : 
1035 Universal Building North 
1875 Connecticut Avenue, N.W. 
Washington, D. C. 20009 


Attorneys for Petitioner 
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STATUTES INVOLVED 


Section 4a of Title II, Article XII of the Washington 


Metropolitan Area Transit Regulation Compact: 
"Certificates of Public Convenience and Necessity; Routes 
er mee ee ey 
and Services. 


4(a) No person shall engage in transportation subject to this 
Act unless there is in force a certificate of public convenience and 
necessity issued by the Commission authorizing such person to en- 
gage in such transportation; provided, however, that if any person 
was bona fide engaged in transportation subject to this Act on the 
effective date of this Act [March 22, 1961], the Commission shall 
issue such certificate without requiring further proof that public 
convenience and necessity will be served by such operation, and 
without further proceedings, if application for such certificate is 
made to the Commission within 90 days after the effective date of 
this Act. Pending the determination of any such application, the 
continuance of such operation shall be lawful. 


(o) When an application is made under this section for a 
certificate, except with respect to a service being rendered upon 
the effective date of this Act, the Commission shall issue a certifi- _ 
cate to any qualified applicant therefor, authorizing the whole or 
any part of the transportation covered by the application, if it finds, 
after hearing upon reasonable notice, that the applicant is fit, willing 
and able to perform such transportation properly and to conform to 
the provisions of this Act and the rules, regulations, and require- 
ments of the Commission thereunder, and that such transportation 
is or will be required by the public convenience and necessity; 
otherwise such application shall be denied... . ." 


Section 1(a) of Title II, Article XII of the Compact: 


"Transportation Covered 


1. (a) This Act shall apply to the transportation for hire by 
any carrier of persons between any points in the Metropolitan 
District and to the persons engaged in rendering or performing 
such transportation, ..." ; 
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(c) Notwithstanding the provisions of paragraph (a) of 
this section, this Act shall apply to taxicabs and other vehicles 
having a seating capacity of eight passengers or less in addition 
to the driver thereof with respect only to (i) the rates or charges 
for transportation from one signatory to another within the con- 
fines of the Metropolitan District, and (ii) requirements for 
minimum insurance coverage.” 


Section 2 of Title I, Article XII of the Compact: 


"Definitions 


2. As used in this Act - 


* * * 


(a) The term "taxicab means any motor vehicle for hire 
(other than a vehicle operated, with the approval of the Commission, 
between fixed termini on regular schedules) designed to carry 
eight persons or less, not including the driver, used for the purpose 
of accepting or soliciting passengers for hire in transportation 
subject to this Act, along the public streets and highways, as the 
passengers may direct.” 


Section 17(a), Title I, Article XI of the Compact: 
"Judicial Review 


17(a) Any party to a proceeding under this Act aggrieved 
by an order issued by the Commission in such proceeding may 
obtain a review of such order in the court of appeals of the United 
States for the fourth circuit, or in the United States Court of 
Appeals for the District of Columbia, by filing in such court, 
within sixty (60) days after the order of the Commission upon 
the application for rehearing, a written petition praying that the 
order of the Commission be modified or set aside. A copy of 
such petition shall forthwith be served upon any member of the 
Commission and thereupon the Commission shall certify and file 
with the court a transcript of the record upon which the order 
complained of was entered. Upon the filing of such transcript 
such court shall have exclusive jurisdiction to affirm, modify, 
or set aside such order. The finding of the Commission as to the 
facts, if supported by substantial evidence, shall be conclusive. 
If any party shall apply to the court for leave to adduce additional 
evidence, and shall show to the satisfaction of the court that such 
additional evidence is material and that there were reasonable 
grounds for failure to adduce such evidence in the proceedings 
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before the Commission, the court may order such additional 
evidence to be taken before the Commission and to be adduced 
upon the hearing in such manner and upon such terms and con- 
ditions as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the additional 
evidence’so taken, and it shall file with the court such modified 

or new findings, which if supported by substantial evidence, shall 
be conclusive, and its recommendation, if any, for the modification 
or setting aside of the original order. The court may affirm or 
set aside any such order of the Commission, and state the reasons 
therefor, and such judgment shall be final, subject to review by 
the Supreme Court of the United States upon certiorari or certifi- 
cation as provided in §§ 239 and 240 of the Judicial Code, as 
amended ( U.S.C. Title 28, §§ 346 and 347). =f 


Section 203(b) of the Interstate Commerce Act (49 U.S.C. §303(b)) 


"(b) Nothing in this part, except the provisions of Section 
204 relative to safety of operation or standards shall be construed 
to include. . . (8) the transportation of passengers or property in 
interstate or foreign commerce wholly within a municipality or be- 
tween contiguous municipalities or within a zone adjacent to and 
commercially a part of any such municipality or municipalities, 
except when such transportation is under a common control, manage- 
ment, or arrangement for a continuous carriage or shipment to or 
from a point without such municipality, municipalities, or zone, and 
provided that the motor carrier engaged in such transportation of 
passengers over regular or irregular route or routes in interstate 
commerce is also lawfully engaged in the intrastate transportation 
of passengers over the entire length of such interstate route or routes 
in accordance with the laws of each State having jurisdiction; . . ." 


Sections 206(a) and 206(b) of the Interstate Commerce Act 
(49 U.S.C. 306(a) and 306(b)) 


'(a)(1) Except as otherwise provided in this section and in 
section 210a, no common carrier by motor vehicle subject to the 
provisions of this part shall engage in any interstate or foreign 
operation on any public highway, or within any reservation under 
the exclusive jurisdiction of the United States, unless there is in 
force with respect to such carrier a certificate of public convenience 
and necessity issued by the Commission authorizing such operations: 
Provided, however, That, subject to section 210, if'any such carrier 
or predecessor in interest was in bona fide operation as a common 
carrier by motor vehicle on June 1, 1935, over the route or routes 
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or within the territory for which application is made and has so 
operated since that time, or if engaged in furnishing seasonal 
service only, was in bona fide operation on June 1, 1935, during 

the season ordinarily covered by its operation and has so operated 
since that time, except in either instance as to interruptions of 
service over which the applicant or its predecessor in interest had 
no control, the Commission shall issue such certificate without 
requiring further proof that public convenience and necessity will 

be served by such operation, and without further proceedings, if 
application for such certificate is made to the Commission as 
provided in paragraph (b) of this section and within one hundred 

and twenty days after this section shall take effect, and if such 
carrier was registered on June 1, 1935, under any code of fair 
competition -equiring registration, the fact of registration shall 

pe evidence of bona fide operation to be considered in connection 
with the issuance of such certificate. Otherwise the application 

for such certificate shall be decided in accordance with the pro- 
cedure provided for in section 207(a) of this part and such certificate 
shall be issued or denied accordingly. Pending the determination of 
any such application the continuance of such operation shall be lawful..." 


"(b) Application for certificates shall be made in writing 
to the Commission, be verified under oath, and shall be in such 
form and contain such information and be accompanied by proof 
of service upon such interested parties as the Commission shall, 
by regulation, require. Any person, not included within the pro- 
visions of paragraph (a) of this section, who or which is engaged in 
transportation in interstate or foreign commerce as a common 
carrier by motor vehicle when this section takes effect may con- 
tinue such operation for a period of one hundred and twenty days 
thereafter without a certificate and, if application for such 
certificate is made to the Commission within such period, the 
carrier may, under such regulations as the Commission shall 
prescribe, continue such operation until otherwise ordered by 
the Commission. " 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,077 


IRA F. GADD, 


Petitioner 


WASHINGTON METROPOLITAN AREA 
TRANSIT COMMISSION, 


Respondent 


and 


D.C. TRANSIT SYSTEM, INC. 
A.B. & W. TRANSIT CO. 
THE GRAY LINE, INC. 
DIAMOND TOURS, INC. 
and 
W.V. & M. COACH COMPANY, INC. 


Intervenors in Opposition 


Petition to Review Orders of 
The Washington Metropolitan Area 
Transit Commission 


REPLY BRIEF FOR PETITIONER 


Comes now the Petitioner, Ira F. Gadd, and files his brief in 
reply to the brief filed by the Respondent, Washington Metropolitan 


Area Transit'Commission, and to the brief of Intervenors. 


Gadd Was Bona Fide Engaged in Transportation: Within the 
Meaning Of the Compact on the Critical Grandfather Date. 


The Washington Metropolitan Area Transit Commission (here- 
inafter referred to as the Commission) maintains that Gadd cannot be 
regarded as a person who ''was bona fide engaged in transportation" 
on the grandfather date, March 22, 1961, because he was not operat- 
ing buses on that date. Intervenors consider the sole question pre- 


sented to be whether there was adequate evidence to support the 


Commission's finding that Gadd was not operating buses on or before 


March 22, 1961. 

Both contentions miss the essential point of statutory inter- 
pretation here involved. The facts are clear and not in dispute. 
Gadd acquired a vehicle on March 8, 1961 with the intention of having 
it converted to a bus for use in his sightseeing operations. He com- 
menced the conversion at that time, but through circumstances 
beyond his control, the conversion was not completed until May, 
1961, at which time he began to use the converted bus for the first 
time in sightseeing operations within the Metropolitan District. 
Gadd's grandfather entitlement quel non turns then upon the interpre- 


tation of the language of the Compact. 


Petitioner believes that the Commission has erroneously in- 
terpreted the meaning of bona fide engagement in transportation as 
used in the Compact. The question is not primarily one of fact en- 
trusted to the Commission, as Respondent urges at page 14 of its 


brief, but rather a question of statutory interpretation and of law. 


In support of their argument on the grandfather issue, the 


Respondent and Intervenors rely upon cases decided under section 
206(a) of the Motor Carrier Act of 1935 (now Part II of the Inter- 
state Commerce Act, 49 U.S.C. 306(a)). They choose to ignore 
the striking difference in the language used in that enactment and 
in the Compact. The Compact was obviously modeled closely 
after section 206(a) of the Interstate Commerce Act (49 U.S.C. 
306(a)). We set forth below a comparison of the language of that 
section with the language of section 4(a) of Title II, Article XII of 


the Compact. 


INTERSTATE COMMERCE ACT COMPACT 
Section 206(a) Title Il, Article XII, Section 4(a) 


.--.[N]o common carrier by motor No person 
vehicle subject to the provisions 
of this part 


shall engage in shall engage in 


any interstate or foreign opera- transportation subject to this act 
tion on any public highway, *** 


unless there is in force... 


a certificate of public con- 
venience and necessity issued 
by the Commission authorizing 
such 


operations: 


Provided however, that, ... 


if any such carrier or 
predecessor in interest 


was in bona fide operation as 


a common carrier by motor 
vehicle 


on June l, 1935, ... 


The Commission shall issue 
such certificate without re- 
quiring further proof that 
public convenience and neces- 
sity will be served by such 
operation and without further 
proceedings, if application 
for such certificate is made to 
the Commission... 


within one hundred and twenty 
days after this section shall 
take effect * * * 


OK * 


Pending the determination of 
any such application the con- 
tinuance of such operation 
shall be lawful; * * * 


unless there is in force 


a certificate of public con- 
venience and necessity issued 
by the Commission authorizing 
such 


person to engage in such 
transportation; 


provided, however, that 


if any person 


was bona fide engaged in 


transportation subject to this 
Act 


on the effective date of this Act, 


The Commission shall issue 
such certificate ‘without re- 
quiring further proof that public 
convenience and necessity will 
be served by such operation 
and without further proceed- 
ings, if application for such 
certificate is made to the 
Commission 


within 90 days after the ef- 
fective date of this Act. 


Pending the determination of 
any such application, the con- 
tinuance of such! operation 
shall be lawful. i— 


[emphasis supplied] 


The Interstate Commerce Act speaks of bona fide operation on the 


grandfather date; the Compact speaks of bona fide engagement in 


transportation. Neither the Respondent nor the Intervenors make 


any attempt to explain why there is this difference in language. 

There is little, if any, legislative history bearing on the 
question. However, the Interstate Commerce Act contains, in 
addition to the provisions after which the grandfather clause of 
the Compact was modeled, another section without parallel in the 
Compact. This is section 206(b) which authorized "interim" opera- 
tions by persons who could not qualify for grandfather authority by 
reason of not having been in operation on the grandfather date (49 
U.S.C. 306(b).) Such persons engaged in transportation on the ef- 
fective date of the Motor Carrier Act were permitted, upon filing of 
an application for a certificate, to continue operations undertaken 
after the grandfather date, pending disposition of their certificate 
application. 

These "interim" provisions were enacted in order to amelio- 
rate the otherwise harsh impact of a single grandfather cut-off date. 
The Interstate Commerce Commission, in interpreting the "interim" 
provision of section 206(b), applied to applicants under that section 


a burden of proof considerably less stringent than in other application 


6.5 


cases, and in fact a burden very closely akin to that imposed in strict 


grandfather proceedings. As the Commission said in Pan American 


Bus Lines Operation, 1 M.C.C. 190 (1936) at 202: 


"Nevertheless, we are of the opinion that the 
fact that operation was planned long prior to the 
"grandfather" date, was instituted shortly there- 
after, and would have been begun sooner than it 
was, except for circumstances beyond applicant's 
control, may be taken into consideration in con- 
nection with the proof of present or future public 
convenience and necessity, at least to the extent 
of resolving doubts in favor of applicant. It is 
plain that Congress regarded bona fide operation 
prior to June 1, 1935, as proof of public con- 
venience and necessity, for section 206(a):so 
states, and applicant's operation approaches that 
category closely."' 


The relevant facts of that case are virtually identical with the facts 
in this case. There is every reason to interpret the language of 


the Compact in the same manner in order to achieve equitable re- 


sults and to relieve the harsh impact upon Gadd who through no 


fault of his own would otherwise be precluded from continuing his 
sightseeing business simply because he was not etiatis operating 
buses on the grandfather cut-off date. 

The framers of the Compact eschewed the use of the lang- 
uage of section 206(a) of the Interstate Commerce Act making "bona 


fide operations" the criterion of grandfather entitlement. They 


chose rather to use the phrase "engaged in transportation,'' bor- 
rowed directly from section 206(b) of the Interstate Commerce Act, 
which as we have seen was designed to ameliorate the hardships 
imposed by a single, and necessarily arbitrary, grandfather cut-off 
date. Is it not reasonable then to conclude that the Compact language 
was intended to encompass in a single section both strict grand- 
father and interim operations? The difference in language must be 
given meaning by the Commission, and its failure to do so consti- 
tuted an error of law which this Court should correct. 


The interpretation we urge is in no way inconsistent with the 


Court's decision in Montgomery Charter Service, Inc. v. Metro- 
politan Transit Comm'n., 325 F.2d 230 (1963). Under the facts of 


that case the difference in language was not pertinent to the decision 
of the case and the point was not argued before the Court. This case, 


on its unique facts, presents the question for the first time. 
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Gadd's Past Substantial Operations Conducted in Good Faith 
Entitle Him to a Certificate. 


A. Gadd's Good Faith is Established - 
Neither the Respondent nor the Intervenors attempt to meet the 


point urged by Petitioner in his opening brief that Gadd's three years 


of operations in good faith and under color of right are entitled to 
controlling weight on the issue of public convenience and necessity 
for the continuation of those operations. A number of decisions of 
the Interstate Commerce Commission according such! evidence 
tyre eter ee, 
great weight are set forth at page 22 of Petitioner's opening brief. — 


Neither the Respondent nor the Intervenors discuss those cases or 


the very significant decision in Carolina Scenic Stages v. United 


States, 202 F. Supp. 919, 923 (W.D.S.C. 1962) where the Court 


pointed out: 


"The [Interstate Commerce] Commission, in many 
such proceedings, has accepted as sufficient proof of 
the need for service the fact that the service has been 
offered in the past with substantial use. Where there 
is an existing service regularly used by a substantial 
number of interstate passengers, it would be but use- 
less redundancy to require testimony that there was a 
substantial number of interstate passengers traveling 
through the Base desiring the service of the applicant. 
The fact that the service had been utilized and was 
being utilized at the time of the hearing proves the 
demand for it to the extent of the utilization." [em- 
phasis supplied] 


The Commission here, without any finding that the evidence was in 
any way tainted by fraud or bad faith, has by its own statement ac- 


corded this evidence "little weight". 


F/See, e.g. Merrifield Common Carrier Application, 61 M.C.C. 103 
(1952). 
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The question is not, as Respondent and Intervenors suggest, 
question of whether Gadd is entitled to a grandfather certificate and 
whether, therefore, his operations were legal at the time they were 
instituted in May of 1961. The real question is whether on March 8, 
1961 when Gadd acquired a vehicle with the intention of having it con- 
verted and placing it in service, Gadd was entitled to believe that he 
could legally provide the service he contemplated. If he could have 
legally undertaken to provide the contemplated service on March 8, 
1961, his good faith is not subject to challenge, even though it might 


later be determined that the steps undertaken on that date and com- 


pleted in May of 1961 did not constitute engagement in transportation 


under the Compact. 

What grounds existed upon which Gadd could have rested a 
good faith belief that he was entitled as of March 8, 1961 to engage 
in bus sightseeing operations in the Washington area? The fact is 
that Gadd then held all of the authority requisite for performance 
of lawful sightseeing operations in buses within the Washington 
commercial zone as defined by the Interstate Commerce Commission. 
Section 203(b)(8) provides that the certificate requirements of the 


Interstate Commerce Act do not apply to: 


"(8) The transportation of passengers... in 
interstate . . . commerce wholly within a municipality 
or between contiguous municipalities or within a zone 
adjacent to and commercially a part of any such muni- 
cipality or municipalities, . . . provided that the motor 
carrier engaged in such transportation of passengers. . . 
is also lawfully engaged in the intrastate transportation 
of passengers over the entire length of such interstate 
route or routes in accordance with the laws of each 
State having jurisdiction; . . .'' (49 U.S.C. 303(b)(8)) 


This zone included all of the District of Columbia, the: City of Alex- 
andria, substantial portions of Arlington and Fairfax Counties, Vir- 
ginia (49 C.F.R. $170.4). 


In 1960 Gadd had obtained six certificates from the State Corpora- 


tion Commission of Virginia authorizing bus sightseeing operations 


traversing routes in northern Virginia and which in virtually every 


instance touched the boundary of Columbia Island, a part of the Dis- 
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trict of Columbia on the Virginia side of the Boomer (JA 16-17)2/ 


Intervenors suggest that Gadd's testimony on this point was 
"evasive" at the hearing and inconsistent with earlier testimony 
given before the Virginia State Corporation Commission (Inter- 
venors Brief, pp. 10-12). Comparison shows no such incon- 
sistency. The Virginia Commission, apprised that the routes 
involved touched and traversed Columbia Island (a part of the 
District of Columbia), nevertheless saw fit to so describe the 
routes granted Gadd. The question of whether Gadd intended 
also to operate interstate under the commercial zone exemption 
was irrelevant to any issue before the Virginia Commission. 


Reference is to pages of Joint Appendix. 


Prior to the enactment of the Compact, the District of Colum- 
bia did not require a certificate in order to engage in bus sightseeing 
services within the District. 

Thus Gadd held all of the intrastate authority that was then 


required to operate over the entire length of his interstate routes 


between Virginia and the District of Columbia. Under the terms of 


section 203(b)(8) of the Interstate Commerce Act, Gadd's operations 
between his authorized points in northern Virginia and the District 
of Columbia were exempt from the certificate requirements of the 
Interstate Commerce Act. 

Neither the Respondent nor the Intervenors mention in their 
briefs the applicability of section 203(b)(8) of the Interstate Com- 
merce Act or the exemption that it provided for the bus sightseeing 
operations Gadd intended to undertake prior to March 22, 1961. The 
references of Respondent and Intervenors to a denial in 1951 by the 
Interstate Commerce Commission of an application filed by Gadd 
are beside the point. He held no Virginia intrastate certificates 
at that time and the scope of the application went beyond the com- 
mercial zone. However, as Gadd testified at the hearings, the 
award to him of Virginia intrastate certificates in 1960 completely 


changed the picture (R. 155, 157-58). The award of those certificates 
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entitled Gadd for the first time to claim the exemption of section 


203(b)(8) of the Interstate Commerce Act for bus operations. 


We have shown that to the extent either Virginia, the District 
of Columbia or the Interstate Commerce Commission required 
eettincations =" Gadd had obtained all of the requisite authority neces- 
sary to conduct the bus sightseeing operation he contemplated on 
March 8, 1961. If, as Intervenors contend, the Compact merely 
consolidated these three jurisdictions, Gadd would have been entitled 
to a certificate of substantially the same scope as thatthe Examiner 
recommended be granted. 

If, as we believe, the Compact should be construed to entitle 
Gadd to a grandfather certificate as one ''engaged in transportation" 
on March 22, 1961, his commencement of actual operations in May 
of 1961 was legal and in good faith. Even if the Court should deter- 
mine that the interpretation we urge is incorrect, the uncertainties 


of the law were such that Gadd was warranted in believing that he 


Gadd concedes that he has not operated in Maryland since 1960, 
the Examiner denied both his grandfather and certificate appli- 
cation request to serve Maryland points, and Gadd took no ex- 
ception to that finding, The question, therefore, of whether Gadd 
did or did not have any Maryland intrastate authority is no longer 
in the case. 


had the right to institute bus operations when he did. His good faith 


5 
was established and not challenged by the Commission's Ores = 


B. Unchallenged Past Substantial Operations. 

Whatever the Court's determination as to the validity of Gadd's 
grandfather claim, the fact remains that the Commission's conclusion 
on the issue of public convenience is not supported by substantial evi- 
dence on the record as a whole. 

Neither the Respondent nor the Intervenors question the validity 
of Gadd's proof that he transported 1,473 passengers in his sightseeing 


buses in the seven-months' period immediately prior to the hearing 


5/ Certain imputations of bad faith on Gadd's part raised in Inter- 
venors Brief should not pass unrefuted. Intervenors attempt 
to suggest at page 3 of their brief that Gadd did not license his 
first bus. in the District of Columbia until September 24, 1961. 
Gadd offered a photostat in evidence of the registration dated 
June 2, 1961 (Exhibit 2). Intervenors' assertion is predicated 
on a misreading of Gadd's testimony that the photostat itself 
was obtained on September 24th (R. 31). 


Intervenors also suggest that Gadd has no insurance on his 
buses (Intervenors Brief, page 3). Gadd proffered at the hear- 
ing the insurance policy covering the two Mercedes-Benz buses 
which replaced the original Greenbriars (R. 34, 46-8). One 
Greenbriar had been sold, the other, not licensed. The only 
operating buses were fully insured. 


The substitution of two Mercedes-Benz buses (17-passenger 
capacity) in lieu of two Greenbriars (1l-passenger) certainly 
permits no inference that there has been any dimunition of de- 
mand for Gadd's service (See Intervenor's Brief, p. 9-10). 
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in September, 1963. The Respondent does not attempt even to defend 
the disparagement of this showing by the Cominission's Order (JA 39- 
40) referred to in our opening brief (pages 20-21), nor does it deny 
that the disparagement is based on a misreading of the record as we 
showed was the case. The Respondent and Intervenors cannot agree 
as to whether there was an ''exclusive arrangement" with the motels 
Gadd served or whether such arrangements influenced the patronage 
Gadd enjoyed (Respondent's Brief, p. 15, Intervenor's Brief, p.10). 
Gadd's operations for more than three years have obviously 
met an unfulfilled need for services and his transportation of almost 
1,500 passengers in the seven months immediately preceeding the 


hearing create a presumption of need for continuation of that service. 
Carolina Scenic Stages v. United States, 202 F.Supp. at 923, Koontz 


Motor Freight, Inc. , Common Carrier Application, 32 M.C.C. 73 


(1942), accord, Burk Common Carrier Application, 32 M.C.C. 151, 
156 (1942). 


This uncontroverted showing of past, successful operations 
conducted in good faith fully meets the first of the three criteria of 
public convenience and necessity: 'Whether the new operation or 


service will serve a useful public purpose responsive to a public 
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demand or need. nee Here the Commission was not left to prognosticate 
the public acceptance of a proposed service. The service is in being; 
the public patronage is an accomplished fact. The Interstate Com- 
merce Commission has recognized the extra-ordinary weight of this 
proof-of-the-pudding evidence by treating such evidence as raising a 
rebuttable presumption of need and as making unnecessary supporting 
public testimony. Carolina Scenic Stages v. United States, 202 F. Supp. 
at 923. No effort was made on the record or in the briefs of Respondent 
or Intervenors to rebut the showing. To accord it "little weight", as 
the Commission concededly did (JA-40), was arbitrary and capricious. 
The issue of public convenience and necessity also includes 


the question of whether the public purpose ''can and will be served 


: 6 
as well by existing lines or carriers. nl The mere fact the other 


carriers hold authority and provide sightseeing services which meet 
the generalized needs of some but not all of the public does not mean 
that the public purpose is being served. Nor can adequacy of existing 
services be measured without consideration of Gadd's existing service 
as part of the totality of services available and of the special public 
need his service is tailored to accommodate. It is not a question of 
can the other|carriers meet this special need, but rather, are they 


meeting the need. 


6/ Pan American Bus Lines Operation, 1 M.C.C. at 203. 
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Respondents and Intervenors both contend that there is no 
service justification for the intermediate size bus. We agree that 
within reasonable limits the smaller the vehicle used in sightseeing 
the more satisfactory the tour from the patron's standpoint. Yet 
the dictates of operating economy and profit have ide vetanaably 
induced the larger operators to employ ever-larger buses. The 
same considerations led Gadd to conclude that he could not profitably 
continue to provide his service in limousines. He believed, how- 
ever, that the quality of his service and its personalized character 
could best be maintained with buses intermediate in ehpacity be- 
tween limousines, on the one hand, and the large buses utilized by 
the protestants, on the other. 

The public is entitled to a choice as to the size. of the sight- 
seeing group without having to pay premium charges for exclusive 
use of a smaller vehicle. The Intervenors dq not now offer that 
choice. a It is this alternative which Gadd has been offering; it 
is this alternative that the public should continue to enjoy. 


Much of the evidence of existing services amounts as the 


Examiner pointed out, to "self-serving declarations" (JA-33) by 


7/ e.g., R. 401. 


the carrier witnesses. None of them showed they held any authority 
from the Commission. The Commission nevertheless found "...little, 
if any, evidence to show that this service could not have been ade- 
quately provided by other authorized carriers" (JA-40). The testi- 
mony of the four motel operators established conclusively that, 
whatever these other carriers may be authorized to do, they are not 


holding out or providing the type of sightseeing service upon which 


Gadd has built his busine Ae The deficiencies do not all date 


back five or six years as Respondent contends (Respondent's Brief, 
p- 17). Olde Colony's problems with other carriers arose in 1961 
about the time Gadd commenced his bus service (R. 195-8). Towne 
Motel's guests have used other services understandably only about 
two times a year since the motel's unsatisfactory experience with 
other operators led it to rely primarily on Gadd's service (R. 287). 
The inadequacies of other services in meeting the public 
need for specialized sightseeing of the sort Gadd provides are des- 
cribed in detail in our brief (Petitioner's Brief, pp. 12-18). D.C. 
Transit admitted it had no sightseeing bus authority in Virginia; 


W.V. & M. admits it renders no individually ticketed services; 


8/ Petitioner's Brief, pp. 23-5 and record citations therein. 
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A.B. & W. provides only a seasonal service and that through an agent. 
Diamond Tours offered no evidence. Respondent in one paragraph of 
its brief brushes off evidence of inadequacies in White House service 
(Respondent's Brief, p. 17) on the ground that White House was not 

a party to this proceeding. One paragraph later it cites the testi- 
mony of the president of White House in extenso as showing adequacy 
of service! The record shows that Gray Line caters primarily to 

the larger motels and downtown hotels where traffic volume is ade- 
quate to support its standardized, large-bus service. 

Respondent's assertion that ''all of the protestants provide 
on-call pick-up of passengers, not only at smaller motels, but all 
motels'' (Respondent's Brief, p. 21) is not only supported by, but 
is directly contrary to, the evidence. Viewed as a whole, the record 
simply does not contain substantial evidence to support the Com- 
mission's finding of adequacy of existing services. 

The third and last element of public eenveniende and necessity 
turns on the question whether the public need can be served with the 
operation or service proposed "without endangering or impairing 


9/ 


the operations of existing carriers contrary to the public interest." = 


9/ Pan American Bus Lines Operation, 1 M.C.C. at 203. 
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It scarcely seems possible that these large and entrenched carriers 
who oppose Gadd's really believe that their services will be en- 
dangered or impaired by Gadd's one-man sightseeing operation. 
Gadd's service had been provided for almost two and a half years at 
the time of the hearing without untoward result to any other operator. 
Continuation of his service to a segment of the public which the pro- 
testing carriers have spurned and neglected is equally unlikely to 
produce in the future any impairment in overall services available 


to the public. 


CONCLUSION 


Order No. 397 and Order No. 411 of the Washington Metro- 


politan Area Transit Commission should be reversed and remanded 


to the Commission for entry of an order granting a certificate to the 
petitioner authorizing those operations set forth in the Examiner's 
Proposed Report. 
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BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 
Pursuant to Section 4(a), Article XII, of the Washington 
Metropolitan Area Transit Regulation Compact ("Compact"), Ira F. Gadd, 
d/b/a Columbia Sightseeing Company ("Gadd" or "applicant"), seasonably 


filed an application for a "grandfather" certificate to authorize the 


transportation allegedly engaged in on March 22, 1961, the effective 


date of the Compact. The application sought authority to transport 
sightseeing passengers for hire in special and charter operations 
between points and places within the Metropolitan District. The appli- 
cation was protested by Washington, Virginia and Maryland Coach 
Company, Inc. (W.V’.& M.), The Gray Line, Inc., Alexandria, Barcroft 
and Washington Transit Company (A.B.& W.), D. C. Transit System, Inc., 
and Green B. Bohon, d/b/a History Tours. Subsequently, the parties 

met for informal conferences in an attempt to resolve the issues. 

Upon failure of the parties to agree, the Commission ordered the 

matter to formal hearing. 

Subsequently, the applicant filed an application for a cer- 
tificate of public convenience and necessity, which basically dupli- 
cated the authority sought in the "grandfather" application. Protests 
were also tendered to this application by the same carriers that pro- 
tested the "grandfather" application. Gadd also requested a consoli- 
dated record, which was granted. 

Public notice of the two applications was provided. 


The hearing was presided over by an examiner. 


Two days of hearings were held and the transcript of the 
record comprised 472 pages. Seven (7) exhibits were proffered by 
the applicant and received into evidence. Protestants Gray Line 
and D. C. Transit System, Inc., submitted one exhibit each. The 
applicant and four other witnesses testified in behalf 6 the appli- 
cations, while nine witnesses testified in opposition thereto. 

At the conclusion of the hearing, the Moplicane orally 


moved that the presiding officer issue a proposed report and that the 


Commission waive that portion of its Rule 25-02 which requires such 


a motion to be in writing. All parties waived any objection to the 
motion. The final procedural matter arose after the hearing when The 
Gray Line, Diamond Tours, and A.B.& W. Transit Company filed a peti- 
tion for separation of these two applications for decisional purposes. 
The Commission granted the motion for a proposed report and denied 
the petition for separation, by Order No. 338, issued January 16, 
1964. 

The examiner's proposed report was served on February 18, 
1964. The examiner recommended that: 

1. The "grandfather" application be denied. 

2. The application for a certificate of public convenience 
and necessity be denied insofar as it related to charter operations. 

3. The applicant be granted a certificate of: public con- 
venience and necessity authorizing special operations between points 
within the District of Columbia, and further,between the District of 


Columbia and certain points in northern Virginia. 


The protestants filed exceptions to the proposed report, 
and the applicant replied. 


The Commission ordered oral arguments of counsel for the 


parties, which arguments were held before the full Commission on 


May 22, 1964. 

By Order No. 397 (JA), the Commission denied both appli- 
cations. Commissioner Duke dissented in the public convenience and 
necessity decision. As to the "grandfather" application, it found 
that on and before the effective date of the Act, Gadd had never 
engaged in bus operations. In vehicle description, a vehicle having 
a designed seating capacity of nine or more passengers is referred to 
as a "bus". Any transportation rendered in such a vehicle requires 
operating authority. 

The evidence revealed that the applicant had been in the 
sightseeing industry in the Metropolitan District for nearly twenty 
years, initially in an individual capacity, operating limousines 
(Tr. 15). Ini1951 he filed an application for bus authority with 
the Interstate Commerce Commission, which was denied (Tr. 152). 

Then, in 1953, he sold his operation to The Gray Line and joined 
that organization as an employee (Tr. 16). In 1957 Gadd left that 
employment and returned to an individual operation (Tr. 16). The 
record shows that he operated two seven-passenger limousines on and 
before March 22, 1961, doing business as Columbia Tours (Tr. 18, 89). 
He operated his sightseeing business from an office in his home in 


Arlington, Virginia (Tr. 91). 


The evidence further showed that in July and October of 
1960 Gadd received several certificates of public convenience and 
necessity from the State Corporation Commission of the Commonwealth 
of Virginia authorizing him to furnish sightseeing service in 
northern Virginia (Tr. 58, 59). These certificates, while unre- 
stricted as to the size of the vehicle used to furnish tiie trans- 
portation, authorized sightseeing operations from named locations 


to specified points, over designated routes, and return (JA). 


On March 8, 1961, Gadd purchased a Chevrolet Greenbrier. 


After acquiring this vehicle, Gadd took it to a body works company to 
have the vehicle converted into a sightseeing vehicle, designed to 
accommodate eleven (11) passengers and the driver. On March 22, 
1961, the Compact became effective. At that point in time, the 
Commission found it was uncontrovertible that Gadd operated only two 
vehicles designed to carry seven (7) passengers or less. The "recon- 
structed" vehicle had not been placed into operation (tr. 22, 119, 
151). 

Thus, as to claimed rights for bus operations, the 
Commission found none existed because applicant had not: engaged in 
any bus operations. 

As to his actual operations, the Commission found his 
seven (7) passenger vehicle service to be a taxicab service as 
defined in Article XII, Section 2(d) of the Compact (Order 397, 


page 5, JA). It pointed out that -- 


"Gadd's operation parallels exactly the operations of 
more than 100 other individuals here in the Metropolitan 
District and which have previously been classified as 
being bona fide taxicab operations by both the Interstate 
Commerce Commission~ and this Commission“. 


RR 


1. Motor Carrier Operations between Washington, D. C., and 


Mount Vernon, Virginia, 51 MCC 197. 
2. Orders Nos. 165 and 174." (Order No. 397, page 4, JA ). 


The Commission found that such transportation was exempt and not 
entitled to a certificate of public convenience and necessity, and, 
being taxicab service, was not affected by the subsequent amendment 
(75 Stat. 764, Oct. 2, 1962) of Article XII, Sec. 1(c) of the Compact 
(Order 397, page 5, JA). 

Turning to the public convenience and necessity appli- 
cation, it was previously noted that, under the guise of his 
"grandfather" applicationl, Gadd instituted bus operations several 
months after the effective date. 

The Commission found that the testimony of applicant in 
support of its application for a certificate of public convenience 
and necessity related almost entirely to his prior operations (i.e., 
prior to the date of the hearing in this matter). The protestants 
contended that the bus operations instituted by Gadd subsequent to 
March 22, 1961, were unlawful and, therefore, such testimony should 
not have been admitted and considered. The Commission rejected this 
argument saying: 

"The significant factor is not the admissibility of the 


evidence, but the weight given to it. The Commission is of 
the opinion that any evidence not tainted with fraud or 


1. Section 4(a) provides that: "Pending the determination of any such 
application, the continuance of such-operation shall be lawful." 
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privilege that has a bearing on the ultimate question of 
public convenience and necessity should be admissible 

for our consideration. We cannot determine its 
materiality until we receive and weigh it." (Order No. .397, 
page 5, JA). 


The Commission summarized the prior operation as follows: 


"The record shows that in the middle of May, 1961, con- 
version on the Greenbrier vehicle, previously discussed 
herein, was completed, and the vehicle was put into 
operation. The record further shows that the vehicle was 
licensed in Virginia during the month of May, 1961, and in 
the District of Columbia on June 2, 1961. Thereafter, 

Gadd purchased another Greenbrier, and, at the time of the 
hearing, owned two seventeen-passenger Mercedes buses which 
were purchased in March, 1963. 


"The evidence relating to prior operations reveals 
that applicant did very little bus business until 1963. In 
an eight-month period, from January to August, 1963, appli- 
cant transported a total of 1,473 passengers, although it is 
not clear how many of these passengers were transported by 
bus and how many were transported by taxicab." (Order No. 397, 
pages 5-6, JA). 


The applicant also produced testimony of four witnesses in 
support of the application. They were all operators or managers of 


motels in Arlington County or the City of Alexandria, Virginia. 


They contended that there was a need for the service sought in the 


application and that the existing service was inadequate. Much of 
their testimony was based upon opinions formed from talks with their 
motel patrons. One of these (Meletis) had very little testimony of 
substance. The other three advocated that the ideal service was 
transportation with "personalized" service rendered in small vehicles, 
the smaller the better (Tr. 223), and that there was a need for this 
service. Complaints of inadequate service related to a period 


during and before 1958. 


Nine witnesses testified in opposition to the application. 
Four were taxicab operators who engage extensively in sightseeing 
operations, and five were representatives of the protesting carriers. 
The carriers were either devoted exclusively to sightseeing operations 
or regular-route carriers incidentally engaged in charter and sight- 


seeing operations. The latters' testimony discussed the extent of 


their authority, the number of vehicles available for, and devoted 


to, the sightseeing business, the large financial investment in those 
vehicles, the extensive efforts they make to serve those seeking 
charter and sightseeing transportation, and, in the case of the 
regular route carriers, the importance of the revenues from those 
incidental services to their overall financial requirements and the 
effect any diversion would have upon their regular transit operations. 
They also testified that they had never declined a request for ser- 
vice and had received no complaints regarding the service they had 
rendered, 

The record is void of any evidence relating to a need for 
additional service from the Maryland area. Nor is there any evidence 
relating to a need for charter service. 

After weighing this conflicting evidence, the Commission 
found that the evidence was "more than substantial that adequate 
service is available and rendered." (Order No. 397, page 6, JA). 

It further found that the present and future public convenience and 
necessity did not require the proposed service.(Order :No. 397, page 6, 


JA). 


Gadd filed a timely petition for reconsideration, protesting 
carriers replied, and by Order No. 411, served November: 25, 1964, 
the Commission denied the petition. Petition for review was filed 


with this Court on December 17, 1964. On motion by petitioner, 


this Court, by order of December 22, 1964, stayed the orders of the 


Commission pending disposition of the petition for review. 


SUMMARY OF ARGUMENT 

I. The "grandfather" clause confers a special privilege 
upon those carriers coming within its terms. It extends only to 
those carriers plainly within its terms. Its terms contemplate 
actual and substantial service rather than potential or infrequent, 
and rendered legally and in good faith. Service not actually 
engaged in on and before the effective date cannot be considered 
to be bona fide. Service not legal and in good faith rendered 
cannot be considered to be bona fide. The term "engaged in" 
excludes any consideration of an "intent" to render service. 

II. Applicant produced some evidence of a need for the 
additional sightseeing service proposed and slight evidence that 
existing service was inadequate. There was extensive evidence that 
there was no need for additional sightseeing service and that the 
existing service was, and would be, completely adequate. The 


record reveals substantial evidence to support the Commission's 


finding that the existing service was, and would be, adequate to 


meet the present and future public convenience and necessity. 


I. APPLICANT WAS NOT BONA FIDE ENGAGED IN TRANSPORTATION REQUIRING A 
CERTIFICATE ON THE EFFECTIVE DATE OF THE ACT. 


Section 4(a) provides that the Commission shall issue a 
certificate to any carrier if it ".. . was bona fide engaged in 
transportation subject to this Act... ." This clause confers a 
special privilege upon those carriers coming within its terms and 
extends only to those plainly within its terms. Cresent Express Lines 
v. United States, (1943), 320 U.S. 401, 409, 64 S.Ct. 167. It contem- 
plates "substantial parity" between future operations and prior bona 
fide operations as of the statutory date. Cresent ee Lines v. 
United States, supra; Alton R. Co. v. United States (1942), 315 U.S. 15, 


62 S.Ct. 432. 


An applicant need not prove that the proposed operations 


would be required by the public convenience and necessity; he is 


entitled to a certificate, as a matter of right, upon proof of sub- 
stantial bona fide operation on the effective date. Sec. 4(a), 
Compact. Motor Freight Express v. United States, (D.C. Pa. 1954), 
119 F. Supp. 298, 303, affd. (1954) 348 U.S. 891, 75 S. Ct. 215. 

Under the statute, actual and substantial service, rather 
than potential, sporadic, or infrequent service, is required to be 
shown. United States v. Carolina Freight Carriers Corp. (1942), 315 
U.S. 475, 480, 481, 62 S.Ct. 722. | 

Under the statute, the transportation must, in addition to 


having been actual and substantial, have been "legally and in good 


faith engaged in." Montgomery Charter Service, Inc., v. Washington 
Metropolitan Area Transit Comm'n (1963), 325 F. 2d 230. 


A. Bus Operations 
Gadd admitted that on the effective date only limousines 


were operated. Petitioner's concept that an intent to operate and the 
purchase of a vehicle (unsuited for the purpose claimed) is "engaging 


in transportation" is patently error on its face. Does intent to 


operate and the purchase of a vehicle constitute "engaged in trans- 


portation"? The Commission submits it does not. What transporation 
is being rendered, if not operated? Can one be engaged in the 
grocery business if a lock is on the door and the shelves are not 
stocked? 

The respondent submits that it can find aboslutely no 
precedent to support petitioner's theory that an intent to begin 
operations comes within the terms of the statute. Nor, significantly, 
has the petitioner cited any such precedent. Indeed, the only case 
cited by petitioner in the entire portion of his Brief relating to 
the "grandfather" issue, Pan American Bus Lines Operation, 1 M.C.C. 
at 202, was an Interstate Commerce Commission decision relating not 
to a "grandfather" proceeding, but to a public convenience and 
necessity proceeding. Nowhere does petitioner discuss the landmark 
cases, which gave the stamp of judicial approval upon the proposition 
that in order to come within the terms of the "grandfather" clause, 


operations must have been actual and not potential. United States v. 


Carolina Freight Carriers Corp., supra; Gregg Cartage & Storage Co.v. 


United States (1942), 316 U.S. 74, 83, 62 S.Ct. 932; United States v. 
Maher, (1939), 307 U.S. 148, 59 S.Ct. 768. Nor is chars any evidence 
in the record to substantiate the oft repeated claim that Gadd would 
have had his "reconstructed" vehicle in operation but for frustrations 
"beyond his control." In perspective, it must be recognized that the 
purchase of this vehicle occurred only fourteen days pasore the effec- 
tive date. It would be a confirmed, but highly unrealistic, optimist 
who would think that a major vehicle modification could be completed 
in fourteen days. And the birth of such an intent so near the effec- 
tive date taints the bona fideness of petitioner's entire theory. 
Neither an objective nor a subjective approach supports 
petitioner's quest for this Court to hold as a matter of law that 


petitioner plainly comes within the terms of the statute. 


B. Limousine Operations 


Gadd's limousine operations prior to the creation of the 


Compact, being uncertificated, were lawful only as an exempt taxicab 


operation pursuant to Section 203(b)(2) of the Interstate Commerce Act 
(Order No. 397, page 4; JA ). 


In discussing this phase of the proceeding, the Commission 


"One of the primary purposes in creating this Commission 
was to transfer the regulation of the transportation of per- 
sons for hire in motor vehicles in the Washington Metropolitan 
Area from several agencies into one agency. It was the obvious 
intent of the legislatures to establish an orderly procedure 
whereby those lawfully so engaged could continue their work -- 
and thus the use of the "grandfather" clause of Section 4(a). 
The United States Court of Appeals for the District of 
Columbia Circuit, when requiring this Commission to issue a 
certificate to one entitled to "grandfather" rights, said the 
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authority should embrace that transportation "legaily and in 
good faith" engaged in.. Therefore, we find that a "bona fide" 
operation must have been a lawful one, at least insofar as 
prior laws required operating authority in the form of certi- 
ficates and permits, or insofar as the operations were lawfully 
exempt from such requirements. 

"In Gadd's case, his interstate operations were lawful 
only as a taxicab operation under the exemption provision of 
Section 203(b)(2) of the Interstate Commerce Act, Part II." 

It is readily apparent that "substantial parity" was 
achieved in regard to the "grandfather" application. Petitioner 
operated a non-certificated taxicab operation prior to the effective 
date and this is what he can do after the decision. 


The law is well settled that the extent of the "grandfather" 


rights to which an applicant is entitled is primarily’a question’ 


of fact entrusted to the Commission. Noble v. United States (1943), 


319 U.S. 88, 93, 63 S.Ct. 950. The Court's task ends if the 
Commission has properly applied the statutory standards. This, it has 
been shown, was done. 


II. COMMISSION FINDING OF ADEQUATE SERVICE SUPPORTED BY SUBSTANTIAL 
EVIDENCE. 


A. Proposed Service 
Petitioner filed an application for a certificate of public 
convenience and necessity to authorize charter and individual sight- 
seeing operations from and to all points within the Metropolitan 
District. During the course of the proceeding the petitioner attempted 
to show that he was offering a specialized sightseeing service for 
which there was a need and which was not being offered, at least 


adequately, by any other person. This service consisted mainly of 
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tours operated in vehicles designed to seat up to seventeen (17) pas- 
sengers. The so-called distinguishing characteristics of the proposed 
service are summarized on page 12 of its Brief. 


B. Petitioner's Evidence 


The evidence adduced to support his allegations may properly 


be broken down into two categories, namely, (1) evidence of past 
operations, and (2) testimony of motel operators. 
1. Past Operations. 

The background of Gadd's operations after the effective 
date up to the time of hearing was set forth in the order complained of, 
and its admissibility was the subject of a heated controversy. The 
Commission ruled it to be admissible and considered it. It discloses 
that during the period of January-August, 1963, a total: of 1,473 pas- 
sengers were transported. The Commission found that any service 
offered would attract patronage. This is especially me where an 
"exclusive" arrangement existed as it did in this case, wherein Gadd 
had at least two motels committed to distribute only his advertisements 
(Tr. 201).and the service of existing carriers was not encouraged by 
motel management. To the contrary, while one witness for the appli- 
cant (Stevenson) disclaimed discouraging his patrons from using 
existing service, it is quite obvious that that was the case (Tr. 202, 
203). Because of the conclusion of this witness that "a modern 
37-passenger air-conditioned bus is unsuitable to carry people in. . 
." (fr. 203) and that ". . . a 17-passenger group is the desirable 
group..." (Tr. 202) for his guests, the protestants were, for all 
practicable purposes, excluded from consideration by the patrons of 
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that motel (Tr. 188). 

As to the number of passengers transported, the Commission 
found that it"... is too insignificant to warrant the conclusion 
that the service of protestants is inadequate" and that there was 
". . . little, if any, evidence to show that this service could not 
have been adequately provided by other authorized carriers" (Order 
No. 397, page 6, JA). 

2. Motel Managers' Testimony. 

Four managers of motels in Virginia testified in favor 
of the application. Witness Stevenson testified that he favored the 
application because he had concluded that the best sightseeing 
service would be provided in small vehicles; that this conclusion was 
based solely on information gleaned from his motel patrons, and not 
on personal experience (Tr. 202); that his motel had discontinued 
using a carrier operating only buses in favor of applicant, who, at 
the time, used only limousines (Tr. 97, 197); that his motel sells 
sightseeing tickets for Gadd and receives a commission for the sale 
(Tr. 200, 201); and concluded his testimony by stating that, "The 
smaller the available means of transportation, the more desirable it 
would be" (Tr. 223). In essence, then, this witness was advocating 
that the best sightseeing service is performed in limousines -- 


which is exactly what Gadd is entitled to operate under the "grand- 


father" decision, and to advocate the issuance of bus authority to 


Gadd is quite inconsistent with his theory on desirable transpor- 


tation service. 


Witnesses Green and Brais proffered similar testimony, 
although Green did not sell tickets for Gadd's tours. Additionally, 


both testified about several inadequacies of service, particularly 


about a carrier not a party to the proceeding (Tr. 267,' 268). 


However, this event took place in 1957 and 1958, a period of five to 


six years prior to the hearing (Tr. 248, 268). Witness: Brais stated 
that he had no complaint of protestant Gray Line's service since 
1957 (Tr. 287). 

C. Protestants' Evidence 

Five carriers authorized to engage in ghatees and special 
(sightseeing) operations offered evidence in opposition: to the appli- 
cation. 

Witness Paris, president of the White House Sightseeing 
Corporation, testified that his Company, or its successors, had been 
engaged in sightseeing service for approximately Cece take years, 
that it utilizes eight new air-conditioned 53-passenger buses, an 
8-passenger Volkswagen, and two 1l-passenger 1963 Ford Club Wagons, 
and one 8-passenger Cadillac limousine (Tr. 356). He stated that 
his company was the first to originate pickup and return service from 
the suburban areas, and has been doing it for many veaey: that it 
“offered a personalized type of service" (Tr. 357). 

He stated that, "In the old days, we had lesaer buses than 
what we have now -- some of them not as good, of course, so as time 


went on we finally got in newer position and now we have nothing but 


the new buses" (Tr. 357-8). He testified about the wide variety of 


-17- 


tours, and the ability to fit a tour to the individual's needs; that 


more than a million brochures are distributed in a year and adver- 
tisements are carried in the District of Columbia and suburban tele- 
phone directories (Tr. 358-9); and that it has radio-directed 
vehicles in use to speed pickups in the suburban areas (Tr. 359). 
Paris further stated that his company's service is available for 
daily sightseeing services from those areas in northern Virginia to 
the District of Columbia and return, and ".. . it is in constant 
demand every day" (Tr. 361); that it has more than adequate equipment 
to provide for the demands made upon it (Tr. 361). He also testified 
that there was some competition from the large number of limousine 
operators for the sightseeing traffic (Tr. 361). After detailing 
what was, in his opinion, the more than adequate service rendered by 
the various companies, and the manner in which they provided this 
service (Tr. 362-63), he stated that the most important reason for 
opposing the application was, 

" . . . that we have a quarter of a million dollars invested 

in brand new air-conditioned buses, and if we are to serve 

the public in the public convenience and necessity as our 

certificate calls for, those buses will have to be paid for, 

and if competition comes into the field that makes it impos- 

sible, we simply can't continue to conduct our business." 

(Tr. 364-65). 

Witness Stevens testified on behalf of The Gray Line. ' He 

related the scope of that carrier's operations, its long history as 
a sightseeing carrier, and its international and national association; 


and he detailed its method of operation, including its modern terminal 


(Tr. 380-387). He stated that Gray Line operated twenty-five (25) 


air-conditioned buses, an 1l-passenger Chevrolet stretch-out, two 
Chevrolet Greenbriars, and a leasing arrangement for Cadillas limou- 
sines (Tr. 381, 390). He further testified his company had made a 
substantial investment in motor carrier equipment and facilities, 


representing " . . . a number of millions of dollars of invest- 


ment, and also the fact that we have already ordered additional 


equipment for next year . . .", that any diversion of present or 
potential patronage would adversely affect the company (Tr. 393). 
Witness Lawson testified for the A.B.& W. Transit Company , 
which is a regular route common carrier providing transit service 
between points in Alexandria, south Arlington County asa Fairfax 
County, Virginia, and Washington, D. C., and which engages in charter 
and sightseeing operations in the metropolitan area; this service is 
rendered in 258 vehicles (Tr. 405). He explained in detail its 
charter and individual sales for sightseeing tours, the extent of 
service provided, and the extensive training it gives its drivers and 
guides (Tr. 407-409). He testified that the service had been pro- 
vided for a number of years, that the sightseeing and charter 
revenues were an important part of the financial structure of the 
Company, and that any diversion of that revenue would affect the 
Company's ability to retain its present high quality heroics! that it 
has a special employee devoted exclusively to the development of sight- 
seeing business and another employee devoted exclusively to charter 
business (Tr. 410-411). In his view, there is an intense competition 


in the area for sightseeing and charter work (Tr. 411).; Lawson 


stated that his Company had never been unable to perform requested 
service (Tr. 411, 420). He also stated that the Company holds itself 
out to pick up individual guests, either in its own buses or an 
agent's limousines, depending on the demand (Tr. 411-412, 420-421). 
Witness Keyser appeared for protestant D. C. Transit 
System, Inc. _He testified that his Company operates a mass transit 
system, and, additionally, extensive charter and sightseeing service. 
The latter, he said, are a necessary part of its system in order to 
keep operational expenses at a minimum, by keeping the vehicles 
occupied and earning revenue, and to make use of the manpower employed 
by the Company; that it has nineteen (19) parlor coaches principally 
for charter and sightseeing, and many other urban-type buses available; 
that it operates a fleet of twenty-seven (27) cadillac limousines; 
that its service includes air-conditioned vehicles, public address 
Systems, trained operators, reclining seats, and a vehicle with multi- 
lingual tape for foreign-speaking passengers (Tr. 426-430). He 
stated that D. C. Transit has never been unable to take care of any 


demand for sightseeing and charter service; that there is nothing 


unique in the: proposed service and it can be obtained from carriers 


already certificated (Ir. 431-432). He further stated that while 
his Company does not have authority to pick up in Virginia, that it 
provides service to that area through joint arrangement with pro- 
testant A.B.& W. Transit Company (Tr. 435-436). 

Witness Wheeler appeared for the W.V.& M. Coach Company, 


Inc. His testimony was similar to Witness Lawson's, except that his 


Company did not hold itself out to provide individual tour service. 

The applicant and protestants D. C. Transit and Gray Line 
submitted brochures setting forth tour proposals, and the price 
therefor (App. Exh. 1, D.C. Transit Exh. 1, and Gray Line Exh. 1). 

Thus, it is readily apparent that the so-called distin- 
guishing characteristics of the proposed service are not that at all. 
All of the protestants provide on-call pick-up of passengers , not 
only at smaller motels, but at all motels. If Gadd can prevail on 
the basis that use of a 17-passenger bus is a unique and specialized 
service, then the foundation has been laid for another applicant to 
file for authority to operate a 10, or 12, or 15-passenger vehicle 
and claim thereby the offering of a unique and specialized service. 
The use of "intermediate" size equipment is provided by some of the 
protestants, and the use of this equipment in many instances is not 
practicable and can be an uneconomical use of equipment. "Personal- 
ized" service is rendered by all the protestants at times. No 
evidence of a wide, or even any, difference in tour prices was pre- 
sented. 

The finding of adequate service and the finding that the 
public convenience and necessity does not require the proposed ser- 


vice has been substantiated by more than substantial evidence. 


Indeed, Gadd's evidence was restricted almost exclusively to the 


origination of passengers in the Virginia area. None was adduced 
relating to the Maryland suburban area, and practically none for the 
District of Columbia. The reason that no service has been rendered 
at the three Virginia motels, described as Gadd's principal customers, 


has been discussed previously. 


The fact that the Commission reached findings different 
from the examiner does not compel a different decision. The 
Commission is not only at liberty to reach its own conclusions, but 
is required to do so. Robbins v. United States (D.C. Pa. 1962), 204 


F.Supp. 78. 


The cumulative weight of protestants’ facts was persuasive 


to the Commission. As stated in Safeway Trails v. United States, 


et al., D.C.D.C. September 29, 1964, in an opinion by Judge Wright, 


"As to the sufficiency of the evidence, it is hornbook 
that orders of the Commission should not be set aside, 
modified or disturbed by a Court on reveiw if they lie 
within the scope of the Commission's statutory authority 
and are based on adequate findings which are supported by 
substantial evidence upon the record as a whole, even though 
the Court itself might have reached a different conclusion 
on the facts presented. U.S. v. Pierce Auto Lines, 327 U.S. 
515, 535-536." 


The Commission's findings here are within the scope of its authority 
(Secs. 4(a) and 4(b)). Its findings are supported by substantial 
evidence. "The purpose of Congress was to leave to the Commission 
authoritatively to decide whether additional motor service would serve 


public convenience and necessity." Trailways of New England, et al. 


v. U.S., et al., D.C.D.C. October 2, 1964, Interstate Commerce Comm'n 


v. Parker, 326 U.S. 60,65 (1945). 


CONCLUSION 
There is nothing before this Court to suggest improper 


statutory construction, abuse of discretion, or that it did not amply 


weigh the evidence. It is respectfully requested that the petition 
for review be dismissed, the stay of orders set aside, and the orders 


be affirmed. 


Respectfully submitted 


RUSSELL W. CUNNINGHAM 
General Counsel 

1815 North Fort Myer Drive 
Arlington, Virginia 22209 


Attorney for Respondent 
WASHINGTON METROPOLITAN 
Date: February 5, 1965 AREA TRANSIT COMMISSION 


ee ed come - 


BRIEF FOR INTERVENORS 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,077 


IRA F. GADD, 


Petitioner, 


V. 


WASHINGTON METROPOLITAN AREA 
TRANSIT COMMISSION, 


Respondent. 


On Petition To Review and Set Aside 
Orders Of The Washington Metropolitan 
Area Transit Commission 


JOHN R. SIMS, JR. 
GORDON ALLISON PHILLIPS 
3600 M St., N.W. 
Washington, D. C. 
United States Court of Appeals © Attorneys for D. C. Transit System, 
for the District of Columbia Circuit Inc. INTERVENOR 


FILED FEB 5 1965 S. HARRISON KAHN 
Investment Building 


Oe. Oe Washington, D.C. 

CLERK Attorney for A. B. & W. Transit 
Company, The Gray Line, Inc., 
and Diamond Tours, Inc. 
INTERVENORS 


MANUEL J. DAVIS 


1629 K St., N.W. 
Washington, D. C. 

Attorney for Washington, Virginia & 
Maryland Coach Company, Inc. 
INTERVENOR 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,077 


IRA F. GADD 
Petitioner 


WASHINGTON METROPOLITAN 
AREA TRANSIT COMMISSION 


Respondent 


ON PETITION TO REVIEW AND SET ASIDE 
ORDERS OF THE WASHINGTON METROPOLITAN 
AREA TRANSIT COMMISSION 


Brief for Intervenors 

D. C. Transit System, Inc. 

A. B. & W. Transit Company 
The Gray Line, Inc. 
Diamond Tours, Inc. 

Washington, Virginia & Maryland 
Coach Company, Inc. 


STATEMENT OF QUESTION PRESENTED 


In the opinion of Intervenors D. C. Transit 
System, Inc., Washington, Virginia and Maryland Coach 
Company, Inc., A. B. & W. Transit Company, The Gray 
Line, Inc., and Diamond Tours, Inc., the sole ‘question 


is: 


Within the limited scope of administrative 


review was there evidence to support the 
finding of the Washington Metropolitan Area 
Transit Commission that Petitioner had not 
actually operated buses prior to the effective 
date of the Compact in the course of his 


Sightseeing business. 


I. PETITIONER HAD NO LICENSES FOR BUSES IN 
VIRGINIA, THE DISTRICT OF COLUMBIA AND 
MARYLAND, HAD NO CERTIFICATES OF AUTHORITY 
UNDER WHICH HE COULD OPERATE BUSES IN THE 
LATTER TWO JURISDICTIONS INVOLVED AND 
LACKED INTERSTATE OPERATING AUTHORITY 
OR CHARTER AUTHORITY OF ANY KIND, SO FAR 
AS HIS "GRANDFATHER" APPLICATION WAS 


SO FAR AS PROVING PRESENT PUBLIC NEED 
FOR SIGHTSEEING TRANSPORTATION WAS 
CONCERNED, THE RECORD IS REPLETE WITH 


EVIDENCE OF THE EXTENSIVE SIGHTSEEING 
FACILITIES IN THE WASHINGTON METRO- 


SUSTAINING THE COMMISSION'S ORDER 

WILL ALLOW PETITIONER TO CONTINUE 

HIS BUSINESS FOR THE PAST SIXTEEN 
YEARS - SIGHTSEEING TOURS BY LIMOUSINE. 
PETITIONER WILL MERELY BE RESTRICTED 
FROM EXPANDING INTO SIGHTSEEING AND 
CHARTER TOURS IN BUSES 


CONCLUSION 
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COUNTER-STATEMENT OF THE CASE 


These Intervenors adopt the Statement of the 


Case as set out by Respondent. 


STATUTES AND REGULATIONS INVOLVED 


This case involves the applicability of the Act 
of August 9, 1935, 74th Congress, Ch. 498 (49 Stat. 544, 
U. S. Code, Title 49, 303; Act of August 22, 1957, Public 
Law 85-163 (71 Stat. 411, U. S. Code, Title 49, 303 (c)); 
Act of September 15, 1960, Public Law 86-794 (74 Stat. 1031, 
Title II, Art. XII, Sec. 4(a) and 21); Code of Maryland 
(1959) art. 78, Sec. 32; Code of Virginia, Sec. 56-273, 56- 
278, 56-338.40. The relevant provisions of these statutes 


are set forth in the Appendix. 


SUMMARY OF ARGUMENT 


1. Petitioner had no licenses for buses in 
Virginia, the District of Columbia, and Maryland, had no 
certificates of authority under which he could operate 
buses in the latter two jurisdictions involved and lacked 
interstate operating authority or charter authority of 
any kind, so far as his "grandfather" application was 
cor.cerned. 

2. So far as proving present public need for 
sightseeing transportation was concerned, the record is 
replete with evidence of the extensive sightseeing facil- 
ities in the Washington Metropolitan Area. 

3. Sustaining the Commission's Order will 
allow petitioner to continue his business for the past 
16 years - sightseeing tours by limousine. Petitioner 
will merely be restricted from expanding into sight- 


seeing and charter tours in buses. 


I 


PETITIONER HAD NO LICENSES FOR BUSES IN VIRGINIA, 
THE DISTRICT OF COLUMBIA AND MARYLAND, HAD NO 
CERTIFICATES OF AUTHORITY UNDER WHICH HE COULD 
OPERATE BUSES IN THE LATTER TWO JURISDICTIONS 
INVOLVED AND LACKED INTERSTATE OPERATING AUTHOR- 
ITY OR CHARTER AUTHORITY OF ANY KIND, SO FAR AS 
HIS "GRANDFATHER" APPLICATION WAS CONCERNED. 


The testimony shows that petitioner (hereinafter 


"Gadd" or "petitioner") owned only two seven-passenger 
limousines on March 1, 1961 (Tr. 89-90); he operated no other 
vehicles between March and May, 1961 (Tr. 91); petitioner 
did not operate a vehicle requiring a carrier's certificate 
on March 22, 1961 (Tr. 97-98); his public liability 
insurance policy did not cover the two Chevrolet Greenbrier 
station wagons (Tr. 135, 137-138); brochures printed prior 
to and including 1961 advertised transportation solely by 
limousine (Tr. 161-162, Exhibits 6 and 7); one Greenbrier 
station wagon was purchased on March 8, 1961 (Tr. 18-19, 
Exhibit 1), but its modification to carry eleven passengers 
was not completed until May, 1961 (Tr. 22-23); the second 
Greenbrier was not purchased until June, 1961,: and the 
bus itself was not licensed in the District of: Columbia 
until September 24, 1961 (Tr. 31, Exhibit 2). 

Petitioner conceded in his testimony, that he only 
possessed intrastate authority from the Commonwealth of 


Virginia (Tr. 58-59, 72), that he had no agents in the 
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District of Columbia or Maryland (Tr. 94-95), that he had 
discontinued service to Maryland in 1960 (Tr. 73-74), 
although he had been soliciting business from two motels 
there in 1963 (Tr. 74-75, 139) and that any charter service 
performed on or before March, 1961 was by limousine (Tr. 114). 
Petitioner admits that he had applied for authority from 

the Interstate Commerce Commission but that Commission 

denied the application (Tr. 138, 151-152, 155). Petitioner 
admits he did nct re-apply to the Interstate Commerce 
Commission because he sold his business several years later. 
He did not operate buses in 1959 through the first part of 
1961 because of the denial of his application by the Inter- 
state Commerce Commission (Tr. 157). In petitioner's 
opinion, he can perform interstate transportation if he has 
the proper state vehicle licenses (Tr. 146, 154). . Petitioner 
further thinks that Virginia intrastate permits carry with 
them the right to perform interstate bus transportation 

(Tr. 155-156), and that he can similarly engage in inter- 
state charter transportation if he possesses a vehicle 


license and insurance. At any rate, petitioner does. not 


know if he has any records of charter operations he performed 


(Tr. 112-113). In petitioner's own words "interstate 
sightseeing is free trade" (Tr. 158). . Petitioner reiterates 
that although he seeks authority to perform transportation 


in Maryland, he has no office there and probably won't open 


ie 


one (Tr. 107). In short, petitioner argues for an inter- 
pretation of the Compact which would equate sdntenpiation 
of bus transportation and purchase of one bus - but no actual 
operation - with "bona fide engaged in transportation". 
Petitioner in effect seeks to have contemplation of trans- 
portation intrepreted to be common carriage by bus. The 
Commission, on the basis of the testimony of Gadd himself, 
rightly denied this nebulous claim. ! 

The Universal Camera ene ae upon by petitioner, 


is concerned with the widened scope of review of National 


Labor Relations Board decisions only by the Taft-Hartley Act. 


To say the least, it has no bearing on the instant case. 
27 


Pan American Bus Lines Operation, relied upon by 
petitioner as authority for the proposition that operation 
after the effective date should be considered as operating 
on the effective date, upon examination furnishes no such 
support for petitioner's argument. A true grandfather 
proceeding, such as those held by the Interstate Commerce 
Commission in 1935-40, is one in which a carrier is converted 
from a lawful unregulated carrier into a lawful certificated 


carrier. All three of the former segments of what now is 


Universal Camera Corporation v. National Labor Relations 
ard, 556 r . ed. 456, y Z 
2 ' 
1 M.C.C. 190 (1936) 


the Washington Metropolitan Area issued certificates to, 

as well as regulated, carriers by bus prior to the formation 
of the new Washington Metropolitan Area Transit Commission 
(hereinafter "WMATC"). Additionally, the Interstate Commerce 
Commission regulated and certificated those carriers 
operating across state boundary lines. The "grandfather" 
proceeding before the WMATC should more accurately be 


called a "reissuance" or a "consolidation" proceeding. 


3/ 
the basic statute charges this Commission with the duty 


of reorganizing the diverse authorizations granted to the 
many different types of carriers by the four (4) agencies 
heretofore supervising the transportation of passengers. 
Thus, the WMATC is charged by Congress and the two State 
Legislatures with determining the bona fide character of 
prior legal operations of each carrier. 

A case sae as iy ea to the instant matter is 
Crescent Express Lines. There the application was for 
an unlimited certificate to perform bus service in special 
operations. The Court said: 

As appears from the application and 
the evidence, the appellant's operations 


began in 1928 when Herman Trevax purchased 
a seven-passenger sedan and began carrying 


Washington Metropolitan Area Transit Regulation Compact, 
Public law 36-70 74 Stat. 1031 


4/ 
Crescent Express Lines v. United States, 320 U.S. 401, 
88 L. ed. 17> 64'S. Ct. 167 


Sy a 


passengers to summer resorts in the mountains 
of New York State. *** 


The partners advertised "7 Passengers 
Cars Leaving Daily to All Parts of the 
Mountains," "From Your Home to Your :Hotel." 
An affidavit stated that the partners 
would "transport people to hotels located 
in all roads and by-roads." The firm owned 


no buses of any kind. 
KH 


(3) Finally, appellant urges that it 
is beyond the power of the Commission to 
limit its operations to "transportation of 
not more than six passengers in any one 
vehicle." The freedom is claimed to use 
buses or other multiple passenger type of 


conveyance. 
KHER 


-e-rhne appellant argues that it would 
be engaged in the same business, if, in lieu 
of using seven-passenger sedans, it under- 
took to haul larger numbers of passengers in 
buses. But the special advantage to the 
public inherent in the use of small vehicles 
operating as occasion demands from door-to- 
door rather than between terminals, sets off 
the appellant's business from the service 
provided by regular lines operating heavier 


equipment .*** 
HEE 


-eeit appears from the application that 
Crescent owned no buses; it operated nothing 
but sedans. To authorize the appellant to 
change to the business of carrying passengers 
by bus would alter the position in the trans- 
portation system which it occupied on June 1, 
1935. Noble v. United States, 319 U.S. 88, 

87 L. ed. 1277, 63 S. Ct. 950. 


7, 
Petitioner cites Koontz Motor Freight, as support 


Koontz Motor sts} Inc., Common Carrier Application, 


es ee 


for his argument of public need. But that case states on 


page 75: 


"Evidence of new operations commenced 
after the effective date of the act 
clearly has no probative value in the 
proceeding before us." 


The clear purpose of "grandfather" proceedings 
is to avoid deprivation to carriers who have been actually 
engaged in operations: 


"In conjunction with the enactment of 
regulaticns requiring common carriers by 
motor vehicle to secure certificates of 
public convenience and necessity as a 
condition of their operation upon the public 
highways, so-called "grandfather clauses" 
have been enacted which, in effect, auto- 
matically extend the prerogatives of such 
certificates tc motor carriers theretofore 
established in the business. Such clauses 
serve to avoid hardships which might result 
from forcing a motor carrier to justify its 
existing business in terms of public conven- 
dence and necessity, and recognize as vested 
such rights as had grown up before the enact- 
ment of such a regulation. Ordinarily, the 
grandfather rights conferred by statutes 
concerning the issuance of certificates of 
public convenience and necessity to carriers 
are limited to such operations as the carrier 
claiming such rights was engaged in on the 
eritical date of the particular grandfather 
clause." 13 Am. Jur, 2d, 633. 


Contemplated bus operations that were never 


conducted on or before the effective date of the Compact 
—————— ee OEE VOMpaee 


but were merely planned cannot be judicially transformed 
——— ee en VE EE OLMCS 


into actual operations in the teeth of the plain language 


of the Compact. 


a 


SO FAR AS PROVING PRESENT PUBLIC NEED 
FOR SIGHTSEEING TRANSPORTATION WAS 
CONCERNED, THE RECORD IS REPLETE WITH 
EVIDENCE OF THE EXTENSIVE SIGHTSEEING 
FACILITIES IN THE WASHINGTON METRO- 
POLITAN AREA. 


Counsel for petitioner argues by inference 


that if Gadd is not allowed to operate, some 1,500 visitors 
to Washington will stand deprived of any form:of sight- 
seeing. Such argument is sheer nonsense. Gada himself 
admits the substantial operations of the Gray Line, White- 
house Tours, and Diamond Tours as well as the large number 
of sightseeing limousine operators in the Washington 
Metropolitan Area (Tr. 127). Each of the five intervenors 
operates a substantial sightseeing business. In contrast 
to Gadd's four motel witnesses, there were four specialized 
sightseeing operators in addition to the five witnesses 

for intervenors. Add to this the more than 100 limousine 
operators referred to throughout the hearing and one can 
visualize the abundance, indeed plethora, of sightseeing 
operators literally lining the curbs of the Nation's Capital. 
In fact, Gadd's business is certainly not operating at 

full capacity, for he testified that he has on occasion 
run sightseeing tours for one person (Tr. 117-118). He 


sold one of the Greenbrier converted station wagons and 


bs Gon 


the Greenbrier remaining is not even licensed (Tr. 137). 
The two motels with which Gadd had commission arrangements 
(Tr. 125) - not an exclusive arrangement as Gadd first 
testified (Tr. 124) - and the managers of the other two 


moteis all recommend other carriers as well as Gadd 


(Tr. 199-200, 232-233, 294-295, 302). The record is bare 


of testimony from any witness that denial of this application 

would result in the lack of sightseeing services for any 

customer. Faced with such overwhelming evidence of available 

transportation to meet the public need, the Commission 

rightly denied the application by Gadd on the basis of 

public convenience and necessity. Under the limited 

scope of review by this Court, it is respectfully submitted 

that the Commission's findings and order must be affirmed. 
Petitioner respectfully points out that the 

Commission might well have felt that Gadd's evasive 

testimony raised a substantial question as to Gadd's fit- 

ness for a certificate. Contrast Gadd's bare unvarnished 

statement that he told the Virginia Corporation Commission 

he would operate his sightseeing tours from Falls Church 

to the District of Columbia (Tr. 103 to 107) with the 

actual language of the transcript before the Virginia 

Corporation Commission in 1960, (a late-filed exhibit 


before the WMATC) at pages 21, 27 and 28: 


at Oke 


In the first place I want to conduct tours 
completely in the State of Virginia, as I am 
interested in emphasizing these historical 
spots; secondly, I find that it is almost 
impossible to corduct a profitable business 
solely with limousine service when at most 
you can only carry six passengers .*** 


I would provide an air-conditioned bus 
which would, at approximately eight a. m., 
collect from the motels or other places within 
the city persons desiring to visit the Statue 
of Iwo Jima, Arlington National Cemetery, 
Pentagon Building, Alexandria, Mount Vernon. 
(Tr. 21) 


KK 
: Q Mr. Gadd, would you tell us please, sir, 
with respect to that route you have outlined 
whether or net a portion of that is ‘in the 
District of Columbia? 
A Which I have cutlineds 
Q Yes. 

No, not what I have outlined. 
KE 


Your route goes into the District? 


It touches the District when you cross 
island in the Potomac River. 


So you actually go into the District? 


I suppose legally it is codunb ae Island, 
you cross over that. 


Q The Isiand is in the District, is it not? 
A Officially, I assume that it is. It 


comes to a low water line in that creek. 


(Tr. 27) 
HKK 


Reece 


But you do plan on going on the Island? 


A I can proceed on that Island to Iwo Jima. 
It is on the George Washington Parkway. 


Q And that is in the District of Columbia? 


A As far as I know, it is on the Virginia 
side of the Potomac River. (Tr. 28) 


LBL 

SUSTAINING THE COMMISSION'S ORDER 

WILL ALLOW PETITIONER TO CONTINUE 

HIS BUSINESS FOR THE PAST SIXTEEN 

YEARS - SIGHTSEEING TOURS BY LIMe 

OQUSINE. PETITIONER WILL MERELY BE 

RESTRICTED FROM EXPANDING INTO 

SIGHTSEEING AND CHARTER TOURS IN 

BUSES. 

The testimony of Gadd on direct and again on 
cross-examination developed that he has worked nineteen 
consecutive years in sightseeing at the date of the 
hearing (Tr. 15) commencing under the name of Columbia 
Tours. Gadd sold Columbia Tours to the Gray Line (Tr. 16) 
and then worked for that company for four years. In all 
this time his operations were exempt from regulations 
because they were conducted in limousines. For sixteen 


of these nineteen years he has engaged in sightseeing by 


limousine only. It was not until after the effective date 


of the Compact that he carried his first sightseeing 


passenger by bus. The fact that petitioner took the risk 
that his application would be granted and purchased 
equipment before he was authorized to use it, was a 
business risk - nothing more. 

The Commission has granted to Gadd the certificate 
to which he is entitled. His experience in personalized 


sightseeing service, stressed again and again by counsel, 


al ee 


been developed from his long experience with limousines. 
ieed his: own witness Stevenson, of Old Colony Motel, 
testified "the smaller the available means of transportation, 
the more desirable it would be" (Tr. 223). This is the 
service Gadd is best able to provide. 


His own witness, Meletis, recommends both Gadd 


and witness Archie L. Milling for limousine tours (Tr. 302). 


Thus, affirmance of the Commission's Order will leave Gadd 
in exactly the same position as the effective date of 

March 21, 1961 found him - a skillful, experienced operator 
or sightseeing limousine tcurs in a competitive field of 


personalized service. 


CONCLUSION 


Intervenors submit that the Orders of the 
Washington Metropolitan Area Transit Commission should 
be sustained, and the Petition for Review should be 


denied. 


Respectfully submitted, 


/s/ John R. Sims, Jr. 
John R. Sims, Jr. 


/s/ Gordon Allison Phillips 


Gordon Allison Phillips 


Attorneys for Intervenor 
D. C. Transit System, Inc. 


/s/ 8. Harrison Kahn 
S. Harrison Kahn 


Attorney for Intervenors 
A. B. & W. Transit Company 
The Gray Line, Inc. 
Diamond Tours, Inc. 


/s/ Mamel J. Davis 
Manuel J. Davi 


Attorney for Intervenor 
Washington, Virginia and 


Maryland Coach Company, Inc. 


APPENDIX 


Act of August 9, 1935, 74th Congress, 
Ch. 498, 49 Stat. 554. 
U.S. Code, Title 49, Secs. 303(b) 


§ 303. (b) Nothing in this chapter, except the provisions 
of section 304 of this title relative to qualifications and 
maximum hours of service of employees and safety of operation 
or standards of equipment shall be construed to include: 

EOE 
(2) taxicabs, or other motor vehicles performing 
a bona fide taxicab service, having a capacity of 
not more than six passengers and not operated on 
@ regular route or between fixed termini; 
(8) the transportation of passengers or property 
in interstate or foreign commerce wholly within 
a municipality or between contiguous municipal- 
ities or within a zone adjacent to and commercially 
a part of any such municipality or municipalities, 
except when such transportation is under a common 
control, management, or arrangement for a 
continuous carriage or shipment to or from a point 
without such municipality, municipalities, or zone, 
and provided that the motor carrier engaged in such 
transportation of passengers over regular or irregular 
route or routes in intrastate commerce is also 
lawfully engaged in the interstate transportation 
of passengers over the entire length of such inter- 
state route or routes in accordance with the laws 
of each state having jurisdiction;.... 

e & 


Act of August 22, 1957, Public Law 85-163, 71 Stat. 411. 
: U. S. Code, Title 49, Sec. 303(c) 


§ 303. (c) Except as provided in [sections not appli- 
cable] of this title, no person shall engage in any for-hire 
transportation business by motor vehicle, in interstate or 
foreign commerce, on any public highway or with any reser- 
vation under the exclusive jurisdiction of the United States, 
unless there is in force with respect to such person a 
certificate or a permit issued by the Commission authorizing 
such transportation... 


Washingtcn Metropolitan Area 
Transit Regulation Compact, 
Act of September 15, 19€0, Public Law 86- “79H, 
75 Stat. 103 
Title II, Art.. XII 


§ 4(a). No person shall engage in transportation 
subject to this Act unless there is in force a certificate 
of public convenience and necessity issued by the Commission 
authorizing such person to engage in such transportation; 
provided, however, that if any person was bona fide engaged 
in transportation subject to this Act on the effective date 
of this Act, the Commission shall issue such certificate 
without requiring further proof that public convenience 
and necessity will be served by such operation, and without 
further proceedings, if application for such certificate 
is made to the Commission within 90 days after the effective 
date of this Act. Pending the determination of any such 
application, the continuance of such Secreto shall be 


lawful. 
xr Ke 


§ 21. All rules, regulations, orders, decisions or 


other action prescribed, issued, made, or taken by the 
Interstate Commerce Commission, the Public Utilities 
Commission of the District of Columbia, the Public Service 
Commission of Maryland, or the State Corporation Commission 
of Virginia, and which are in force at the time this section 
takes effect, with respect to transportation or persons 
subject to this Act, shall remain in effect, and be enforce- 
able under this Act and in the manner specified by this Act, 
according to their terms, as though they had been prescribed, 
issued, made, or taken by the Commission pursuant to this 
Act, unless and until otherwise provided by such Commission 
in the exercise of its powers under this Act. 


Code of Maryland 
1959, ch. 545) Art. 78, Sec. 32 


§ 32. (a-1) When permits required. --With the exceptions 
enumerated in subsection © S section, no motor 
vehicle shall be used in the public intrastate transportation 
for hire, or in any transportation for hire on regular schedules, 
and between fixed termini (as these terms are ‘defined in 
Article 66-1/2, § 2) of passengers, or of proyerty or freight 


carried by corperations, groups, associations engaged in the 
transportation of their stockholders, shareholders or members, 
or their property or freight, (whether on the cooperative plan 
or Seherwiae) or in the carriage of flammables, for hire over 
the improved streets or reads of this State or any political 
subdivision thereof, without a permit from the Commission to 
the owner, which shall prescribe the route and schedule, if 
any, of operation. 


Code of Virginia 
(1950, p. 368), Sec. 56-273. 


§ 56-273. Definitions. (d) The term "common carrier 
by motor vehicle” means any person who undertakes, whether 
directly or by a lease or any other arrangement, to trans- 
port passengers or property for the general public by motor 
vehicles for compensation over the highways of the State, 
whether over regular or irregular routes, including such 
motor vehicle operations of carriers by rail or water and of 
express or forwarding companies under this chapter. 

(e) The term "restricted common carrier by motor 
vehicle" means any person who undertakes, whether directly 
or by a lease or other arrangement, to transport passengers 
or property of any restricted class or classes by motor 
vehicle for compensation, whether over regular or irregular 
routes. 


Code of Virginia 
(1948, p. 976), Sec. 56-278. 


§ 56-278. Required certificates of public convenience 
and necessity. -- No common carrier by motor vehicle or 
restricted common carrier by motor vehicle not herein 
exempted shall engage in intrastate operation on any highway 
within the State without first having obtained from the 
Commission a certificate of public convenience and necessity 
authorizing such operation, and a statement of the State 
Highway Commission that the law applicable to the proposed 
route or routes has been complied with as to size, weight, 
and type of vehicles to be used, and a like statement as to 
any increase in size, weight, and type of vehicles proposed 
to be operated by the applicant after such application is 
granted. 


Code of Virginia 


(1956, ¢. 494), Sec. 56-338.40 


§ 56-338.40. (c) "Sight-seeing carrier" means a 
restricted common carrier authorized to transport sight- 
seers under the provisions of this chapter. Except as 
otherwise provided in this chapter, all provisions of 
law applicable to common carriers of passengers shall 
apply to sight-seeing carriers. The provisions of this 
chapter do not apply to special or chartered parties as 
defined in §56-205. 


